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\AORMERLY the practice of the reſpective 

courts, when a ndant was arreſted upon meſne 

oceſs, and for want of bail was committed to gaol, 

unleſs the plaintiff, before the end of two terms after the ar- 

reſt, cauſed the defendant, by writ of habeas corpus, to be 

removed, to be charged with a declaration: ſuch priſoner 

upon common bail, or appearance by attorney, was diſcharged 
from his impriſonment. 

But by 4 & 5 V. and M. c. 21. it is enacted, « That 
where any defendant, or defendants, be taken, or charged in 
cuſtody, at the ſuit of any perſon or perſons, upon any writ * 
or writs, out of any of the ſaid courts at Weftminſter, and 
impriſoned or detained in priſon, for want of ſureties for 
their appearance to the fame, the plaintiff or plaintiffs, in 
ſuch writ or writs, ſhall, and may by virtue of the ſaid act, 
before the end of the next term after ſuch corit or proceſs ſhall be 
returnable, are againſt ſuch pri or priſoners, in the 
reſpective court or courts out of which the writ or writs 
ſhall iſſue, whereupon the ſaid priſoner or priſoners ſhall be 
taken and impriſoned, or charged in cuſtody ; and ſhall and 
may cauſe a true copy thereof to be delivered to ſuch pri- 
ſoner or priſoners, or to the gaoler or keeper of the priſon or 
gaol, in whoſe cuſtody ſuch priſoner ſhall be or remain; to 
which declaration or declarations, the ſaid priſoner or pri- 
ſoners ſhall appear and plead; and if ſuch priſoner ſhall not 
appear and plead to the fame, the plaintiff or plaintiffs, in 
ſuch caſes, ſhall have judgment in ſuch manner as if the pri- 
ſoner or priſoners had appeared in the ſaid reſpective courts, 
and refuſed to anſwer or plead to ſuch declaration.” 


7 — — 


* But if the ac etiam of the writ be debt, you cannot declare in 
caſe on that writ, per all the officers ; becauſe the ſtatute ſays, 
— you _ declare on ſuch * Sed guære ? ' 

OL. „„ 


And 7 Wy; oy * 
_e nn 1 
r 
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And by ſect. 3. it is further enaQted, That in all decla- 
rations againſt any priſoner or priſoners, detained in priſon 
by virtue of any /writ- ar procels, iſſued out of the court of 

ing's Bench, it ſhall be alledged in cuſtody of what ſheriff, 
bailiff, or ſteward, oh any fxebelbifſes offother perſon, having 
the return and execution of writs, fact prifoner- or priſoners 
ſhall be at the time of ſuch declaration, by virtue of the pro- 
ceſs of the ſaid court, at the ſuit of the plaintiffs; which al- 
legation ſhall. be at good and to all ĩnteuts and pur- 
poſes, as if ſuch priſoner or priſoners were in the cuſtody of 
the, Marſhal He, Muna of our ſopereign- Lord, &. 
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yon the fo 


kl WE: 


1 I B. K. | 
1. That no c Wade 


dpi de delivered to ahy ' 
prifoner in cuſtody, before 
ths day of the return of the 
proceſs: upon which the de- 
tendant” 75 taken or . 
in Ci 

2. 1591 no rule be given. 
for the defendant in cuſtody 
to aßpear and plead to any 
declaration againſt him, un- 
til an affidavit be filed with | 
the clerk. of the Post of the 


defen- 
ane was el or 8 
in cuſtody, by: proceſs out of 
this court, returnable before 
the delivery of ſuch copy; 
and that the time of filing 
ſuch affdavit, be entered upon 
the affidavit by the cletk of 
e rules; and that : a copy of 
= etidavit be 2 to 
prothonot or ſecond 
before the ron fl the de, 
ment. 

3. If A of the de- 
ia "> Re againſt 
ſuch defendant, before © one 
month of Eafter, or, © the 
morrow of All Souls,” and 
affidavit be made thereof and 
filed, and-the defendant doth 
not appear before the end of 


regoing ſtatute of W. * M. the 
th reſp courts. male the OY! rules: * 


wy 
- N 282010 * 


| Judges of 
85 


ln C. B. 

1 Nee copy of a ä | 
don ſhall be denvered to any 
priſdner, until after the pra- 
2 upon which ſuch pri- 

be taken or rg 
= in cuſtody, be returnable. 


2. No rule ſhall be iven- 
for the defendant, in cuſtody, 
to appear and plead to any de- 
claration againſt him, until an 
affidavit” be filed, with the 
roper ſecondary, of the de- 
5 hp of che copy of ſuch 
declaration, and 21 the time 
when, and the perſon to 
| whom, the faid cop} was de. 
livered; and a copy of 


ſaid affidavit ſhall be produ 


to the * | 


dis ſigned, 
W ce 


— officer ſl no ap- 
pearance is entered with him. 


3- If a copy of a declara - 
401 be delivered before men- 
ſem Paſche, or craſtinum ani- 
marum, and affidavit thereof 
be made” and filed; and the 
defendant doth not enter his 


eg w the p 
Aer days 12 


Eefter 


- expiration of | 
the end of the term, he ſhall” 
1 two days before the 


| 3 


In B. K. 
ten days fter Ea nod A | 
e of reſpectively, jud 


chaelmas term reſpectively, 
judgment may be entered 
againſt him, if. 'rules have 
been given; but if he-doth 
appear before the end of ten 
_ after the term, he ſhall 
mpart until the next term, 
ſunleſs the action be in Lon- 
# or Middleſex] and the de- 
fendant be in priſon within 
, ey miles. s London or 
minſter ; n, hong 
be a before 
ten days, after 


floign Day of the next 


term; and in l default thereof, L 


roles for 


+ r 


ivered againſt 


bee on or before 
tone month of Eafter,” in 
| Eg er term, or, «© the morrow 
All Souls, ” in Michaelnas 


term, or in Hi lary, or Trinity 
term, and thereupon the plain- 


-anſwer ; then, if the defen- 
dant appears two days before 
che E n Day of the next 
term, de Mall imparl until the 
faid nent term; but if he 


: 2 not appear within that 


e, judgment ſhall be given 
him. 
— If a writ be returnable 


inany terw, and acopy of the 


Det Priconos, 
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. 
Eafter or | Michaelmas term 


ent may 
be entered him, upon 
ſuch certificate, if rules have 


been given; but if he 2 


not enter his a 
aforeſaid, within ten tap 
after ſuch term, he ſhall im- 
rl until the next term, un- 
{s che action be in London 
or AMiddl:ſex, and the defen- 
dantbe in priſon within forty 
miles of the cities of London 


or Weſtminſter; and ; yg 


though the priſoner doth 
pear within ten days after the 
end of the term, he ſhall 
ead two days before the 


ſſoign Day of the next 
, ems ; ood i RE, 


NN - 
TR 


him as retsid. 

4. If a copy of the de- 
3 be delivered on or 
after menſem Paſche in E after 
term, or craſhnum animarum 
* Michaelmas wn, or in 

tlary term or in Tri 
and the plaintiff ſhall — 
upon give a rule to 


appear 
and and plead; if the defendant 


= his appearance two 
preceding the Effoi 
Dy of the next term, 
imparl until the next 
term; but if he ſhall not ap- 
pear within that time, judg- 
ment may be entered againſt 
him as aforeſaid. 
5. If the writ be returna- 
R 


of a priſon, 
| CR en magaas 
any priſoner in his c 

"ſhall ſuppreſs the ſame, and 

not deliver it forthwith unto 

ſuch priſoner, an attachment 

| ſhall be 


In B. R. 


of the next term, the plaint 
in ſuch next term, may give 
rules to appear 

and if the defendant does not 
appear and plead, upon the 
*Expiration of the rules, judg- 
ment ſhall be given againſt 


hi | N 
m. 
i] 


6. Tf the declaration be 


not filed before the end of the 


next term, after the writ or 


proceſs by which the priſoner 
Was taken or charged in cuſ- 


tody; is returnable, and affida- 


vit made and filed in manner 
as aforeſaid, before the end of 
ſorty days next, afier ſuch 
term, the priſoner ſhall be diſ- 


argedby common bail — 
y 


ed by one of the juſtices of 


BS 1 any gaoler or keeper 
N 2 


ody, 


iſſued againſt him. 


declaration has been deli- 
'vered before the Eſſoign oy | 
5 


and plead; 
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In C. B. 
of the declaration be deliver- 
ed before the Eſſoign Day of 


the next term, the plaintiff 


in ſuch declaration, may give 


a rule to appear; and if the 


defendant doth not enter his 
appearance, and plead by the 


time the rules are out, judg- 


ment may be entered againſt 
him | 


6. If the declaration be 
not entered, or left in the of- 
fice, before the end of the 
next term, after the return of 
the writ or proceſs, [by which 
the defendant ſhall be taken 
or charged in cuſtody] and 
an affidavit made and filed 
in manner aforeſaid, before 
the end of twenty days after 
ſuch term [ Eafter term ex- 
cepted, and within ten days 
after Eaſter term] the pri- 
ſoner ſhall be diſcharged, upon 
entering his appearance with 
the proper officer, by writ of 
ſuperſedeas made by him ac- 
cording to the ancient prac- 
tice of this court. 

7. If any gaoler or keeper 
of any priſon, having received 
a copy of a declaration againſt 
any priſoner in his cuſtody, 
ſhall ſuppreſs the fame, or 
not deliver it forthwith to ſuch 
priſoner, an attachment ſhall 


be entered againſt him. 
A priſoner committed for a co 
with a declaration, without leave 


t, cannot be charged 
the court. Prat. 


„ 220, | 12 4 | 1 
; 43 if he accepts a declaration, and ſuffers plaintiff to take 
judgment, he has no remedy. 
2 vol, 31. n 


R. and O. B. R. and C. B. 


— — 


B 3 | One 


| Of propecding againſt Priſoners. 


One in-cuſtody,” on an attachment, cannot be charged in 
=_ - - execution, without leave. Pre. Reg. >" 
=. '.. A, priſoner in cuſtady on a criminal accgunt, cannat þ 

=_— charged with a civil action, without Jeave of the caurt. 8 
A 1 onde of be char; ov | 
pi Dyinrev. To 2 . | — = 
EE 1 7 e 


— 


7 
court will be ive 1208 9965 a priſoner with an 
Aion, who has a we po upon 0 IN ke 
1 cake it mole ba nee Effect of the pardon, and render 


| (Foggia 
eee 44. kal e 
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Dr Bh ũ n. 7 
Of proceeling againſt Priſoners in the Cuſtody 
of the Sheriff, &c. at the Suit of the Party. 


1 F a defendant, upon being arreſted, cannot find bail, but 
1 goes to priſon, and does not remove himſelf hy habeas 


„ 


him in che cuſtody of ſuch Bheriff or Bailiff 
An ſuch. caſe of a Yefendant's remaining in au euſt 
for want oi bail, the plaintiff in either court muſt de 
againſt him within t fern; other wiſe if the ſuit be in B. R. 
defendant will be diſcharged on filing common bail ſigned b 
one of the Judges, without any notice ow to the plainti 

or his attorney. And if the ſuit be in C. B. defendant may 
procure his diſcharge at the expiration of that time by a 
1 to be allowed by one of the Judges, unleſs caiiſe 
be ſhewn to the contrary, upon notice being given to plaintiff 
or his attorney. Vide Reg. Mich. 1654. & Tr. 2Geo. 1.B.R. 

In C. B. upon a fuperſedens, for want of declaring within 
two terms, common bail muſt be filed of the term the uperfe- 
» deas iſſued. Reg. 14, 15 Car. 2. ö 

8 Benton thought, that if deſendant did not ſuperſede 
himſelf till the third term, and filed common bail as of that 
term, yet he was not obliged to accept a declaration; but 
quere, if common bail ſhould not be:filed as of dhe ſecond term, 
as it is in C. B. 

Mr. Cowper, clerk of the rules in B. R. had ſome doubt, 
whether a priſoner, ſuperſeded on filing comman bil, might not 
ſign a nonpros as ſoon as common bail filed, becauſe plaintiff 
had not declared within the two terms; but this ſeems ampoal- 
ſible; though there can be no doubt that he might diga ſuch 

r 


nenpros at the end of the two terms after bai fil 


„* 


* A 
into che priſon of the court, the plaintiff rs declare againft 


a 0 


„ ä — 


”"_ Y 
— _— — — * — — — — 


* But if the priſoner is in cuſtody by virtue of proceſs from 
the King's Bench, that is, proceſs of 42! or latirar, plaintiff myſt 
expreſs in his declaration, in whaſe cuſtody defendant is, by vir- 
tue of the procels at the ſuit of the plaintiff, which ſhall be as 
ellectual as if defendant was in the cuſtody of the Marſhal. 


B4 It - 
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againſt Priſoners in Cuſtody of 
the l &c. at the Suit of the Party. 


Of proceedin 


In B. R. 


It is held in this court, that 


the term in which the writ 


whereon defendant was ar- 


reſted, is returnable, (although 
it be not returnable till the 
laſt day of the term) is one 
of . the - two. terms within the 
foregoing rule. 

Y A writ was returnable ff 


return of Michaelmas, term, 
* defendant was | arreſted in 


In C. B.. 

In mis court it ic held that, 
a priſoner is not ſuperſedable 
for want of a declaration, ill 
the end of the term after that 


in which the proceſs is return- 


able, not that in which he is 
arreſted. Mich. ds Geo. 3: 


2 Blaciiſ. * 1242. 


Trinity vacation, and the de- "> 


claration was delivered in 


1 and the — | 


for plaintiff ſhould - 


have declared before the end 


of Michaelmas. Pitt, Talden, 
Dy ir Geo. 3. B. R. Burr. 
2060. 


. | 
out. — | 


£after, returnable the laſt re- 
turn of Trinity following, 


the arreſt being within two 


days of the end of — 
Defendant remained in pri 


in cuſtody of the Shelf al 


after Trinity, without being 


charged with a declaration. 


He the 
. lee on e 


common bail; and it being 
moved in court, he, was or- 
dered to be diſcharged on 


filing. common bail, according 


to the rule. Tr. 2 Geo. 1. 


437 4 Burr. Rep. HA 


Erbe e 1 Bagh have 
ndant 
Ee Jedable, 


In e Gen Phar it is 
otherwiſe. Plaintiff not having 
declared againſt AT a 

bu 


Of proceeding againſt Priſoners in Cuſtody of 
| e 3 &c. at the Suit of the Party. 


In C. B. 
Au freed, if priſoner, before the end of the 
2 in cuſtody, may be ſecbnd term, the defendant took 
charged with a declaration. out a Judge's ſummons for a 
Hutchings '& Kenrich. Burr. Hades 28 of Oct. and 
Reps 4 pe. \x048. aintiff*s agent had time to 
— to his client ; not being 
able to ſhew' cauſe againſt 3 it, 
a edeas was ordered on 
a0 4 "Nov. but could 
not be ſealed that night, but 
on the 1 3th was ſent into the 
country. The plaintiff after 
the ſummons ſerved, viz. 
of Nov. charged defendant in 
cuſtody with a declaration, 
and on the 13th ſigned judg- 
ment, ſent down a teffat. ca. 
ſa. and charged him in execu- 
tion. The court held plain- 
tiff*s proceedings, ſubſequent 
to the time of defendant”s be- 
ing 4 3 and having 
appli e to be 
irre mehr * et aſide the ci. 
ſa. Sth coſts, on defendant's 
conſenting not to bring an 
action. Barnes, 400. 


Neither court will grant plaintiff a rule for time to de- 
clare againſt a priſoner. ” Dio Reg. 327. 
| Bur where: in a writ againſt three, one was arreſted and lay 
ol, and the other two abſconded, Ax court refuſed to 
die the priſoner, ſaying that he muſt appear for all, 
lie in ga till the ke — are outlawed; but in ſuch 
plaintiff muſt move for time to declare againſt him in cutoly, 
Eaftl. 12 Geo. | 
o where "2h aQion againſt two, and'one defendant was 
committed to — — and charged with the action for want 
of bail; and the other abſconded, ſo that the plaintiff was not 
able to bring him into court by arreſt, and therefore took out 
proceſs of outlawry againſt him, which! unavoidably over- 
Fun the time for declaring, viz. the two terms, The court 


thought 


= _ Df Priſoners. 


Of * * ing againſt Priſoners in Cuſtody of 
Sheriff, &. at che Suit of the Panty. 


thought ĩt reaſonahle as the plaintiff could not deelare againſt 
the other, he neither being outlawed, nor in — wi 
Further time to declare. Barnes, 401. But in ſuchſeaſe the 
court will expect plaintiff toſhe w, that he has uſed all diligence 

to outlaw the other. Barnes, 306. A 
More than two terms had expired after the prifaner was 
Ancuſtody, and before the plaintiff declared; and it was moved, 
that the priſoner might be diſcharged by 1 the plain- 
tiff having neglected to declare within the two terms. On 
mewing cauſe, it appeared by affidavits, that there had been a 
bo (treaty of accommodation between the plaintiff and the de- 
EY dendant; and that breaking off, then the plaintiff declared; and 
the court held, that while a treaty ſubſiſts between plaintiff 
| and defendant a proſoncr, the plaintiff is not obliged to declare 
= 8 within-the tue terms, according to the practice; for it is for 
| the priſoner's benefit, that plaintiff liſtens to propoſals of ac- 


I be count of B. R. 2 to diſcharge a „e out of 
cuſtody, tor want of proceeiling againſt him within two terms, 
A r 00 rw: two perfons being of the ſame 
Name. , F*%g | | 2 
The ee two different cauſes of action againſt de- 
fendant, one as ani ratur, the other as affignre. Deferi- 
Jant was arreſted at plaintiff's ſuit as adminiſlrator; but in 
the title of the affidavit for bail, adminiſtrator was omitted, 
. though put in the writ. Defendant remained in cuſtody for 
| 3 Want of bail, and the plaintiff did not declare as a@mini/{ratir, 
| N agreeable to bis writ, but made a new affidavit of his other de- 
: aſſignee, and delivered a declaration in the county gaol 


= mand as 

| ; | indorſed tor bail. The rule to ſhew pleas, 
ä &c. in the firſt cauſe, was made abſolute, the: being u 
| mullity: but the arreſt in the ſeconil cauſe was held not to be 
'woid. Barnes, 201. £42 d Tels: had? 5 
Zut here plaintiff arreſted defendant as executrir, and 


ö 
N 
| 


— — SR 


——— — 


finding che action as exvoutrix, made a new affidavit 
for bail, and charged with a new declaration in her 


- own right: and upon defendant's moving for a common ap- 
prearamnce and ſuperſadaus, the court held, that if there had been 
o different cauſes of action, the ſecond declaration would 

bave been a good charge: but there being but one and the 
- ame cauſe of action, the proceedings were irregular, and 


Df Priſoners. ET 


Of proceeding againſt Priſoners in Cuſtady of 
e Sheriff, &c. at the Suit of the 3 


jm, defendant was arreſted by writ returnable in Mich. 
and remained in 577905 after the end of Hilary fal- 
ren erſedable for Foe of a declaradon; - 
lowing a 22 for a 25 edeas, and ft in Priſon till 
| 5 5 aintiff then ic the brit; ion, and after 
tendering defendant 68. 8d. for coſts taxed on the diſconti- 
nuance, e defendant in the cuſtody of the Sheriff with 
a new writfor the old cauſe, Rule 9 for a eee. 
on entering a common appearance. Barne 

If a priſoner on meſne proceſs eſcape, and is Wh on an 
eſcape : 17 and in cuſtody of the Sheriff, &c. the plain- 
tif muſt declare againſt him within two terms after taken on 
eſcape warrant. Reg. 6 Anne, B. R. and the fame practice 
in C. B. 1. Barnes, 285. 

If a priſoner eſcapes, his recaption ſhall be looked on as 
the time of the render from whence the plaintiff is 9 
ceed. Barnes, 382. 

If a defendant is in the cuſtody of the Sheriß, and the plain- 
tiff has declared againſt him as in ſuch cuſto 7, he may, m 
withſtanding, if he thinks proper, remove the defendant jnto 
the pur omg of the Marſhal L babeas corpus ag faciendum & 
recipiendum: for the act. 4 eff] V. & M. was only made for 
the eaſe and benefit of dad to ſave them the trouble and 
22 of ſuing out an habeas corpus to bring the defendant 

into court, —.— not take away the plaintiff's common lato 
right to.remove him. Dr. Bettefworth & Bell, Eſq; Burr. 

pt. 187: 

: ue ages, 7 habeas. corpus muſt be teſted in term, though 

it 1 be returnable immediate. 

If the priſoner was arreſted and in cuſtody at the ſuit of 
3 there is no need of an gfidavit.on delivering the 
* there muſt be when he is already in cuſtody 

at the fu ſuit ther] becauſe there was one on the writ. 
Rules & orders, K. B. & C. B. 2 Vel. dez Pratt. Fe $20. _ 

A declaration againſt a priſoner in cuſtody, muſt ſhew at 

whole ſuit he is.in cuſtody, L. Raym. 1362. S. P. 1 Mig. 120. 
n C. P. on a mation to ſtay pro eedings upon a declara- 
ron delmonn againſt a priſoner in a county gaol, becauſe the 
declaration had not been entered in the Prothenotary's office 
before deliveted, the court ſaid that it was ſufficient to 


enter. the declaration any ume before giving a rule 10 plead. 
Barnes, 372. 6 Of 


12 Ot Priſoners, 


Of proceeding againſt Priſoners in Cuſtody 
of the Sheriff, &c. under a prior Commit- 
-ment. 7 


WW HERE one has cauſe of action wr a priſoner 
already in the cuſtody of the Heri &., he may, in- 
Read of removing the priſoner into the court above, charge 
him with ſuch 4 don in the cuſtody of the beriff, &. But 
if he would remove him, he muſt take out an Habeas Cur- 
Pius ad reſpondendum. | IL OE 
ES I the cauſe of action is not bailable, or under zol. the 
priſoner muſt be ſerved with a copy of the proceſs, as in 
| other caſes ; and if he neglects to file common bail, or enter 
6 2 à common arance, the plaintiff, on affidavit of ſervice, 
may do ſo for him, and proceed in ſuch caſes according to 
the ſtatute, as againſt any other defendant. - , _. 
But if the cauſe of action is above 101. and plaintiff would 
proceed fo as to hold him to bail, then plaintiff, if in B. R. 
muſt make an it uh", and file the ſame with the clerk 
F the rules, —If in C. B. be muſt ſue out a ſpecial capias, on 
Which a warrant muſt be lodged with the gaoler, in order to 
detain him in cuſtody. 1 ; 
In B.R. plaintiff, in order to charge a priſoner in cuſtody 
of the Sheriff, &c. makes three copies of a declaration, — 
one on oe penny ſtampt parchment, called the hf, which 
muſt be with the clerk of the declarations - another on 
triple penny ſtampt paper, to deliver to the priſoner himſelf, 
or leave with the gaoler or turnkey—the third, like che laſt, 
to be filed with the clerk of the rules; to which muſt be an- 
nexed an affidavit of the delivery of the one to the priſoner 
or turnkey, of which declaration. and affidavit he will make 
an office copy on ſtamps, or the plaintiff's attorney may do 
it himſelf : but if he does, he muſt take it to the clerk of the 
rules to be marked, when he files the original declaration 
and affidavit, and pay for the ſame according to the length. 
In C.B. the plaintiff muſt file his declaration with the 
prothonotary, and ſerve a copythereof on the priſoner, orleave 
=_ tze ſame with the gaaler or turnkey. : 
if | In B.R. the alidavit of the delivery of the declaration, 
=. | muſt be filed with the clerk of the rules before the end of 


f twenty days, after the end of the ſecond term after the return 
| ol the proce. As Ke e dan 
| , In C. B. there muſt be a like it of the delivery, 


5 with the prothonotury within che like time: but if Eafter 
9 22 * * 1 3 2172 8 * , 5 5 8 
ak. ae td ds r O25 #3 <=, 1 t 3 TORT: ij 3 >. ferm 
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Of proceedin g againſt Priſoners in Cuſtody of 
the Sheriff, &c. under a prior Commitment. 


term, ſuch affidavit muſt be filed within ten 


term is the ſecond 

days after, &c. * | 

The Plaintiff in this caſe muſt declare within two terms, 
and the clert of the rules if in B. R. or prothonotary if in C. B. 
will enter a rule for defendant to appear and plead on the 
office copy of the declaration; aſter which, if he fail to plead 
in due time, a demand of a plea being made, judgment may 
be ſigned: and if he does appear and plead, then the pro- 
ceedings are the ſame as in other caſes. 


Wl —— 8 — * — 
© Note, A like affdavitis requiſite, though defendant removes 
himſelf from one gaol to er; but if he is in cuſtody of the. 
Marſoal, no ſuch affidavit is neceſſary. 3 
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ju prove avainit'P lber þ 
| the aling apa and of the ep OF 


HE FLEET. 


doll ov 


F e 
e c e or bs a 


— virtue of al 
proeeſs of this court, to the 
cuſtody of any Sheriff, or 
other officer whatſoevetr, at 
the ſuit of the plaintiff, and 
ſhall fo remain in cuſtody 
two terms, and the plainti 
ſhall not declare againſt ſuch 
defendant within that time, 
fuch defendant, after the end 
of the ſecond term after ſuch 
impriſonment, ſhall be diſ- 
charged out of the priſon 
where he ſhall be fo detained, 
upon filing common bail, ſigned 
by one of the juſtices of this 
court, without any 9 » 
be given to the plainti 
attorney. Reg. 2 

Within the above —— in 
B. R. it is held, that the term 
in which the writ [whereby 
defendant was arreſted] is re- 
turnable is to be accounted as 
one of the tio terms, alth 
ſuch writ be returnable 
laſt day.—And in-the caſe of 
a commitment, the term where- 


in defendant was committed | 


to the Marſbal is one, thou 
the commitment be on 
laſt day of a vacation. 


If a prioner was arreſted, and in cuſtody at the ſuit of 
the Fantek, chere ir no nerd of an 
the declarations becauſe i in ſuch caſe 
one vn the writ; whereas: if the 
charge, there muſt be a a a. Rules and ofders, 


If 


BB. & CB. 2 vol. 144- 


_— ſuch defendant. may 
be diſcharged out of cuſtody 
by ſuperſedeas, to be allowed 


by one of the juſtices of this 
court, if cauſe” be not ſhewn ' 


to the contrary by the plain- 


tiff or his attorney, upon no- 


tice to either of them given 
by the deferidant's attorney or 


agent, and it made of 
ſuch notice. Rx. a . Is 


— 


muſt have been 


Fo detivery of 


deelatation be as a new 


Of 


in the 


5 3 8 Df Prildners. 


rs 
proceeding againſt Priſoners in the cuſtody 
of che Mar SHA and of the WARDEN OF | 
THE FLEET. 


perſon has cauſe of action againſt a * VER 
che Marſhal 
churge ſect defendant in 2 by delivering a decla- 


or Warden of the Fleet, he 


t man the-following rules 


la B. R. | | 
For nr 
of pri churged by d 
clarutiums, in the cu of 
the Marfhul of the — 2 
of tkis court, where the 
of — 


does not amount to 161: and 
It: is ordered, that 


from and after the laſt day of 


this term, no declaration, 


whereby any priſoner ſhalt be 
charged in de cuſtody of che 
Marthaly ſhall be” ſufficient 


cauſe: of — ſuch pri- 

ſoner in ouſt unleſs —4 
affidzvort, that © plaimi 

cauſe of action againſt ſuch 

Jr ae does amount to 101. 

— ſhall be firſt made 
_ filed with the cler 22 

of this court, and t york 


5 in 1 223 
— tm 9 


thereof with the turnkey. 
Eaſt. 1 5-Grs. 2. 


In C. B. _. 

For preventing the detainer 
of priſoners, charged by de- 
clarations, delivered at the 
Fleet priſan, where the cauſe 
of action againſt ſuch priſon- 
ers does not amount to 101. 
It is ordered, that no copy 
of a declaration delivered at 
the Fleet priſon, againſt ayy 
priſoner” there, ſhall be ſuffi- 
cient charge to hold ſuch pri- 
ſoner to bail, or to retain 
ſuch priſoner i in cuſtody mw | 
want of bail, ufilefs' an 
davit, chu the plain 
cauſe of aon amounts to- 
10l. or upwards, be firſt made 
and filed in the prothonotary's- 
offlce, and an indorſement 
made by the faid prothondtary, 
er bis deputy, pan ſuch copy 


1 7 a Sn Jen: ing ide 


um of money in oy 
affrdavit-; 2 alen ſum 
indorſed, bail all be 1 
and no more. Hil. 8 Geo. 2. 

In ion of the above 
rule, it has been adjudged, 
that if a defendant, arreſted 
by proceſs iſſuing” out of the 
court of ' King*s Bench, and in 
cuſtody for want of dal, re- 
move himſelf by habeas corpus 


to the Fleit priſon, - and the 
* Plaintiff charges W 
et 


93 
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zof the MaxsnAT and of the N or 


THE FEET. 


3 N B. KX. 2 " 
a, ; | "1 
- 

— 

2 

KA 

ws - 

* 

4 * 

2 

= 

» 

* - 

9 F 

- 

ä 

24 1 

£ FL @ 
Hence it appears, that 


where 222 is in the 
2 of the Marſpa!, un- 
r commitment, you 
deliver à declaration, 
my . ſerve him with pro- 
ceſs, whether the cauſe of 
= rk bail or not; 
. een fe 
m an t filed 
- with the clerk , the 2 
elſe it is no ca © of detainer, 
if he ſhould be ſuperſeded in 
other actions againſt him; 
but then, as in all caſes where 


the cauſe of action does not 


require bail, common bail muſt 
be filed in thoſe actions, on 
being ſuperſeded in ſuch 


actions as require bail. 


a. man in cuſtody of the 
7 


IL 


as 
ed, in 


Proceſs may be ſerved on- 


n C. B.. 
Fleetwith a copy of a diclara- 
tion, he is not obliged to 
make and annex an affidavit, 


by the above rule is direct- 


new 


g againſt a priſoner 
in cuſtody at the ſuit of ano- 
- therplaintif, — 

rule muſt be obſerved. | 


& caſ. of pra. CB. 10 . 
= 1. . 


— 72. Pradg. rg 


mitted to the Fleet, he may de- 
liver a copy to the defendant or 
turnkey, and after rule given 
to plead, to be out in. eight days 
_ wy rhe * — 


oft Ae very, the 8 
may ſign judgment as if the 
defendant had been charged 
1. bar of the ous 

as, [or Exchequer] with 
ſuch . 8 & 9 W. 3» 
. 


'A priſoner ſurrendering as 


a fugitive, cannot be char ra | 


with a declaration under ry 
A 
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of roceeding againſt Priſoners in the Cuſtody 
pro the MARSHAL, and of the MRI or 
THE FLEET. 


himſelf to take the of act, Free not 3 
the act for relief of in vent Prac. Reg. 126. 1 Barnes 
debtors. Pm v. et. 3 2813 but it ſeems he ma * 
Gee: 2. | | arreſted. Ibid. and vi 
1% % be: bird Blaciſ. Rep. 970. That 3 
TH ON ONO Fugitive ſurren 5 himſelf 
da Rees t to the Fleet, under the in- 
hn 4 1.14... ſolvent act, is not a priſoner 
in the cuſtody of the Warden; 
DEE OT LIE nor liable to be charged with 
a a declaration, 
To charge 2 pris in, To chargeę a priſoner in the 
cuſtody of, the feen in cuſtody of the M arden of the 
vacation tim dee of Fleet, in vacation time; the 
the old meth out plaintiff draws his declaration 
an habeas corpus ad A ond. as of the preceding term, gets 
teſted as of the laſt term] the it ſtamped by the prothono- 
plaintiff muſt file a bill of the - tary, and delivers or leaves it 
2 term, and then de- with ths clerk of the PRI 
iver or leave for the defen-, | 
dant in cuſtody, a copy of the I eto þ 
declaration. as of the preceding 5 r n 
term, and make an affidavit | = 
of che delivery thereof. Burr. 
7,5 1052 ·˙ 011 
2 time, and To N Kr in 
the deſendant is a priſoner in term time, the plaintiff draws 
cuſtody of the Aar/he/,, you his declaration, gets it Nr 
ingroſs and file a $:/, and de- ed, by the prothonotary, a 
liver a copy of the declaration delivers or leaves it with he 
thereon to the priſoner him- clerk of the N of the 
ſelf,” ot leave the ſame with Fleet. | 
the turnke and give a rule 
to plead, demand a plea, and 
proceed as in other caſes. 
In this court a hi muſt al- ben es edulis _ A 
be filed againſt à pri- TY in the Fleet, the de- 
2 ner z and for want of it, he 1 maſt” be entered 


is intitled to a * al- We: N 5 915 
LES e dee ara- 


though he 
9 den to the defendant; but ff 
— ug | - the 


- 
4 ol * . 
mo u# ſy ? $0 4 
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Sk Priſoners. 

ptocee 6 e Priſoners in the Cuſtody 
f, the MARSTHAT and of the WAR D Nor 
TRE FLEET. Rent 


„mute defendant/is in amy other 
„ priſonz it need not be ſo en- 


YI ng ae! + ++ | =» tered before" the delivery, but 
— -— - -——-** it is ſufficient to file it any 
& a * * ies 


8 $ time before a rule is given 
** BY S 52 r * =, thereon to appear and plead, 
* 2s Se + * ** 428 4 ! _ And note. That when the 


i $0945 2M. ' 2 1 . * . 
ae © 55 6220. defendant is in the Nu, the 


eiginal declaration, indorſed 
dy the prothonotary, ſhould be 


3 | ..* © Jeft at the Fleet, and not a 
5 5 | copy thereof. Whereas, when 
won + © © » the defendant is in another 
: 8 89 14 : 4 | : | v aol, the original [ / ation is 
WF; SP K N fled with the prothonotary, 


oe copy thereof delivered 
ones e Bonar es RR defendant. ' Pract. 
| M7 # 43012 *7 44 Reg. 331. 1 Barnes, 315. 


= OY "a, — 0 
IH Fn, — 1 44 ws 4 ”- 


A priſoner once 8 is alſo ſo with reſpect to the 

plaintiff himſelf in 

for by them, ſo long as he is in actual cnftedy, he may be 

CRE a priſoner. Burr. Rep. 4 2: ye4gr es „ 
After an e ere declaration againſt a priſoner, the phain- 

tiff cannot declare de nova, unleſs the priſoner is in-cuſtody 


oh £54407 1 n 


© Where a declaration is irregularly delivered, the priſoner 
muſt complain thereof before judgment. Pruct i Reg. 329. 
Defendant obtained a ſuperſedeas for want of proſecution; 
but having, whilſt in cuſtody, drawn a dill of exchange in 
plaintiff's favour, for part of plaintiff's original debt, which 
draft was refuſed to be accepted, plaintiff, ag defendant was 
going out of priſon, cauſed him to be arreſted, and held to 


il, as the drawer of the ſaid bill. Defendant ſwore, that by 


agreement between him and plaintiff, the draft, if not ac- 
cepted, was to be delivered back to defendant. ' The court 
thought that by this draft, which if accepted and paid, 
would have pre tanto diſcharged part of the original demand, 


* 


action, on entering A common appearance. Burnes, 399 
Pat g ** 14. w io; * 1 
Y 2 


no new debt was created, ordered a ſuperſedeas to the new. 


E „ „„ 
owe 


w ; .-: 2 Nite, 


3x <0 
2 


t cauſe; but not as to third" perſons ;' 
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peared b. 
en at 2 * 250 bel is 100 8 AU 5 . 
| . ne es a iſonler in the Fleet before d. 


an, the declarar! 
Born, . en mt be Gliver an le tp 
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2+-againſt Priſoners 80 


ER — — charged with Proceſs. - ki 


* 
2285 INE: 


HS, himſelf to | oo 


ther in B. R. unleſs he «tl 
the defendant back there by 
habeas corpus ad reſpondendum. 
But if a priſoner in the 
cuſtody of the Marſhal, after 
being charged with a decla- 
ration in B. R. removes him- 
ſelf to the Fleet, the plaintiff 
muſt proceed to judzment in 
B. R. and then bring the de- 
fendant back by habeas corpus 
nn iron to be charg- 

in execution in B. R. 

And note, — That if upon 
the defendant's removal from 
B. R. to C. B. before plain- 
tiff has declared, the plaintiff 
does not declare within the 
two terms, the defendant's 
application for a fuperſedeas 
muſt be made te Th K. 7 

But if he removes after 
being charged with a decla- 
ration, [and not brought back 
by habeas corpus] then, for 
want of not being charged in 
execution in due time, &c. 


he muſt apply for a POE 
to B. R. 


n meſne mee re. 


Th 2 B. 
in . * 
Hs ROT to the Mor- 
hhalſet, bef 75 plaintiff has 
declared 5 muſt 


, tec 
5 in C. Euer un- 
ſs he brings the defendant 

Ke by habeas e BY re- 

9 8 


And if a ley in the 
Fleet, charged with a declara- 


tion in C. B. removes him- 


ſelf afterwards to the Mar- 


Halſea, the plaintiff muſt pro- 


ceed to judgment in C. B: 
and then carry him back by 


habeas co 4 ſatisfacten- 
dum, to ge — in the 
Fleet. 

And note, — That if upon 


defendant's removal from C. 
B. to B. R. before the plain- 
tiff has declared, the plaintiff 
does not declare within the 
two terms, the defendant's ap- 
plication for a ft 

muſt be to B. R. 

But if he removes, after 
being ch with a decla- 
ration, and not brought back 
by habeas corpus] then, for 


want of bein 5 — in 
= 


execution in 
he muſt 
in C. B. 


time, &c 


app! en 
. es, 384, Wc 


1 8 ths. "WY DP Y 4 . 


oY „„ one out of B. R. and 


the other out of C. B. where the perſon is in gaol, the writ 


which is firſt ſerved ſhall have the body; and the priſoner may 


afterwards, by another writ, remove himſelf into the other 
court ; but then be muſt plead firſt. 
K Agpri- 
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Ot Priſoners, 


Of proceeding againſt Ptiſoners removing 
themſelves when charged with Proceſs. 


A priſoner ſurrendered by bail, was ſuperſeded, becauſe 
charged in the ſame court after he had removed himſelf 
0 ᷣͤ <7 2919785 . 8 3 
6 Noten for a ſuperſedeas, for want of à declaration in C. B. 
within two terms. Defendant committed to the Fleet, 
ged inter al with a bill of Middleſex at the plaintiff's 
it) before declaration delivered; and afterwards the plaintiff 
delivered a declaration in the King's Bench, at the Fleet, and 
not a declaration in C. B. which declaration being delivered 
after the defendant had removed to the Fleet, as a declaration 
of the King's Bench, the Court held as null and void, and 
made the rule abſolute. Barnes, 402: | 
Plaintiff having made affidavit of his debt in B. R. arreſted 
defendant by latitat, indorſed for bail. Defendant removed 
himſelf to the Fleet by habeas corpus, charged with this-latitat; 
and plaintiff declared againſt him there without making a ſe- 
cond aſſidavit; on which defendant moved to be diſcharged 
on a common appearance, inſiſting, that in order to hold him 
to bajl regularly, plaintiff ought to have made an affidavit of 
his debt in this court, and procured it to be indorſed on the 
declaration, according to the-rule 8 Geo. 2. A rule was made 
to ſhew cauſe, which was diſcharged, the court being of opi- 
nion, that the rule of court extends only to caſes, where a 2 
claration is the firſt proceeding, and not to this caſe. Samp- 
ſon v. Warren. Barnes, 75. 13 


ET 


— 


da: Of the Rule t0 appear and plead, &c. 


reren 
In B - 
N * 


I (i the Gefen is tag 
tody of the Sheryf, a rule to 
appear and Cs not be 

ven before affidavet: is: filed 
— dhe delivery of the decla- 
ration; which / 


with the clerk of the rules, 
after the, end of the ſeconu term 


the return of. the proceſs, 


ut if the defendant is in 
no affidevit of. delivery is ne- 
celfary,. but a rule to plead 
may be given of courle, 


And if the declaration is de- 


»Jivered four days excluſive be- 
fore the end of term, and rule 
wen, and plea; demanded 
e muſt be done on the 
- pack. of the declaration] the 
defendant muſt plead as of that 


term.—But if the bill is not 


filed, and copy delivered four 


s excluſive before the end 


it muſt 


de filed within twenty days 


out in four days, 


"CD... 

The ſame practice in the 
Common - Pleas, the affidavit 
being to be — Yo s the 

othonntary, - AN Aer 
ah is the ſecond term, 
the affidayit of delivery mutt 
be filed within ten days. 


# © *0#8 ” 


« ox +0 
- 
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So if defendant is a pri 

with the Warden, no A hdavit 
of delivery is ne 
in ſuch caſe the rule to plead 
is out in eight days, incluſive. 

If deſendant is in a commer 
gaol, and the declaration is 
delivered before the 'efſargn 
day of the. term, the rule is 


* 
4 . Tf! 9 


— 


the term, the defendant 


may imparl till the next. 


If a declaration is delivered to a priſoner the laſt os foe 
yo 


pne of term, he muſt 
next term. Barnes, 244. 


If proceſs is returnable the 
firſt day of Eaſter or Michael- 
mas term, and the declara- 
tion be deliyered before nen- 
em paſche, or the morrow o 
all ſouls, and affidavit thereof 
filed, the defendant muſt ap- 
po before ten days after 
aſter or Michaelmas term; 


and if he appears within that 


plead two days before the effoign 


In Eafter and Michaelmas 
terms, if the declaration is 
delivered before menſem paſchæ, 
or morroto of All Souls, the 


rules to plead are out in fen 


days after the term, except the 
action is in London or Middle- 
ſex, and the defendant a pri- 
ſoner within forty miles, as in 


B. R. 


time, 


& „ 
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In B. K. — In C. B. 
time, he may imparl till the If the declaration be deli- 
next term, unleſs the action is vered after thoſe days, the 
in Londen or - Middleſex, and rules are out in tos days next 
defendant is in priſon within preceding the gegn day of 
Forty miles of London © and then, the ſubſequent tem. 
though he. rs within that + N n 
time, he muſt plead two days ie 
before the eſſoign day of that 1 
ſubſequent term. Neg. EM. 
o won nk $77 | a 
If the declaration be deli- And in Hilary and Trinity 
rvered on or after menſ. paſch. terms, if the d tion is de- 
or morrow of. All Souls, or in livered on or after the eſſoign 
Hilary or Trinity, and rules day of the term, the rules to 
given, if defendant appears plead are ont two days before 
before the ſaign. day of the the eſſoign day of the ſubſe- 
next term, he ſhall imparl till quent term. But if defendant 
the next term; but if he does appears within the time, ha 
not appear within that time, may impar/ as in B. R. 
the plaintiff is entitled to Faft. 5 V. & M. and Fide 
judgment. * * I Barnes, 150. 


If the declaration is delivered before the eſſoign day of the 
term next after the return of the writ, the plaintiff in ſuch 
next term may give rules; and the defendant muſt appear 
plead on or before the expiration of the rules. Eaſt. 5 V. & M7. 

Note, If a priſoner appears in perſon, he is bound to pay for 
the iſſue book upon delivery thereof; otherwiſe if he appears 
by attorney. 2 Wii. 11. . 
- Notice of trial to a turnkey is good, in the caſe of a priſoner 
defendant. Stra. 248. 
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Of Judgment againſt Priſoners, and of charging 


them in Execution. 


. 30 In B. A. 
Tf the plaintiff does not pro- 
ceed to trial or judgment 
within three terms after decla- 
ration delivered, ſuch defen- 
dant ſhall be diſcharged out 
of cuſtody, on filing common 
bail,[ notice bein givento 
the plaintiff, or his attorney, 
and an affidavit thereof made] 
"if the plaintiff or his attotne 
boar nm rp a de eau 
againſt the diſcharge. - Ty. 2 
| Oro. 1. Note, N term in 
which the declaration is deli- 
vered is one. 
Lire diſcharge for want of 
getting 2 demurrer argued 


8 


7 The defendant though not in cuſtody, upon being taken, 


| Ir... 
The like practice in the 
Common Pleas as in the King's 
Bench, by Reg. Eaft. 8 Geo. 1. 
So if plaintiff does not pro- 
ceed within three terms after 
the render, the defendant 


having appeared. 
Or within three terms after 


recaption, or comingagain into 
priſon; for that time ſhall be 
looked on as the time of the 
render. Barnes, 382. 
So for want of getting a 


demurrer argued within the 


third term, Barnes, 383. A 


"| 


but ſurrendered himſelf in diſcharge of his bail, is ſuperſedeable 
within che above-mentioned rule, and its conſtruction, and 
the practice of the court: and the time runs from notice of the 


: defendant's being in cuſtody. 


Ihe defendant was diſcharged out of cuſtody by fuperſedets, 


e 


- 
4a a 8 cc at ws 


on entering a common appearance, for want of plaintiffs pro- 
ceeding to judgment within three terms after declaration de- 
livered. Plaintiff afterwards obtained judgment, and defen- 
dant being taken in execution, moved to be diſcharged, inſiſt- 
ing, that after a — 4 — his perſon was free, and could npt 
be again detained by proceſs in the fame action. Per Cur. 
After conſulting all the Judges in this caſe, the defendant 
having been diſcharged by ſuperjedeas before judgment, he is 
ot finally diſcharged, but after judgment is ſubject to 
taken in execution. But where a defendant is ſuperſeded 
after judgment, for want of being charged in execution 


within two terms after judgment obtained, his perſon can- 


not afterwards be taken in execution. Barnes, 376. 
After judgment obtained againſt a priſoner, he muſt be 
charged in execution within two terms, and the term wherein 


- £5, judgment 


2 


1 


* — ͤͤ > Mitt "TW _ 8 1 VM. = * * 


charging defendant in execution, c 


of Judgment againſt Priſoners, and of charging 


them in Execution. 


zudgment is obtained is reckoned as one; or on default, de- 
fendant may obtain his diſcharge in like manner as for not 
proceeding to trial or judgment. Reg. Tr: 2 Geo. 1. B. R. 
Eaft. 8 Geo. 1. CB. 2 | ; . 

On ſhewing cauſe why defendant ſhould not be diſcharged 
by ſuperſedes, the plaintiff having neglected to charge him 
in cuſtody within the two terms, it appeared that plaintiff's 
attorney had taken out a cg. ſa. but directed it to the Sheriff 


* 


of Exeter inſtead of Devon; which being ſent back he got it 


reſealed, and ſent it in time to an attorney, with directions to 
charge defendant in execution: but it arrived too late to 
charge defendant in time; and it appearing that there was 
no intention to oppreſs, and the delay ariſing entirely from 
an accident, the court diſcharged the rule. Barnes, 380. 

The plaintiff ſhall have every day in the ſecond term to 


charge a priſoner. 2 Wil. 380. 


The writ of enquiry being ſet aſide, becauſe not executed 
before a perſon properly deputed by the Sheriff, defendant 
applied for a ſuperſedeas for want of plaintiff's proceeding to 
final judgment wrthin three terms after the declaration, and 
obtained à rule to ſhew cauſe, which was made abſolute. 


Barnes, 384. 


The defendant, a priſoner, applied to be diſcharged by 
fuperſedeas, for want of being charged in execution within two 
terms after judgment. The plaintiff excuſed himſelf by the 
delivery of a ca. ſa. to the gaoler within due time. But the 
court held that to be inſufficient. The —_ ought to have 
been delivered to the Sheriff, and the Sheriff's warrant to the 
gaoler, Barnes, 389. 

Within two terms after final Judgment, pad inſtead of 

arged him with a decla- - 
ration in an action of debt on the judgment. The court 


held this declaration vexatious, and no cauſe againſt a /per- | 


ſedeas, and made the rule for a ſuperſedeas abſolute.” Barnes, 
o. | | 
3%n motion for a ſuperſedeas for want of proceeding to 
judgment within three terms after declaration delivered, and 
cauſe ſhewn, it was contended, that the judgment, though 
not ſigned till Afrchae/mas vacation ( Michaelmas being To 
third term) was a judgment of Michaelmas term, which was 
ſufficient to prevent a ſuperſedeas, Per Cur. The three terms 
are always taken to be incluſtve of that term whereof the de- 


claration - 
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them in Execution. 


claration.is ; and unleſs plaintiff, to ſign final judg- 
| ou within the third term, he is 8 Rule abſolute for 
edeas. Barnes, 379. 

defendant was br ht into court by . 
ſatisfa aciendum, to be in execution; which being ob- 
to, becauſe a judge had before made an order for a 
ſupenſedeas, which was Jodged with the Warden, and allowed, 
and appearance entered: but as defendant had not ſerved the 
order, nor allowed the ſuperſedes. till after the habeas corpus 
was lodged with the 2. the court held that he muſt be 
At . en ight apply afterwards as adviſed: The 
be de. proceed at This Barnes, 379. f | 

dant in Michaeimas term was ſurrendered in 
| of his bail; and afterwards, without giving any no- | 
89 e plaintiff, was removed to the Fleet. The plaintiff 
in Hilary, charged him in execution as a priſoner in B. R. f 

and afterwards, defendant moved for a 4 ay wy, upon the 
ground that the charge in the court where he was not a | 
prifonr, fign ſignified nothing, and ſo two terms were elapſed. | 
The plaintiff inſiſted he was in no default, not having notice | 
of the removal; and that theſe removals do not appear on the | 
committitur book, where the charge in execution is to be | 
made. But the court granted a a {oper perſedeas; for the plaintiff, 
they ſaid, ſhould have demande ce the priſoner: and if | 
not produced, would have known — to find him, and | 
bring him back by habeas corputts to charge him. Tilles v. | 
Alen, Stra. 1153. | 
A priſoner who is aperedeabl in one action at the ſuit of ; 
A. but not ſupe be charged in execution in ano- 
ther 5 il the ſuit * .. Barnes ad finem, 500, Prall. 


If K. fendant, a priſoner, BL a writ of error, plaintiff has 
no need to charge him in execution the ſecond term after 
"the judgment. 2 7; . 380. 

Plaintiffs, obtained interlocutory judgment by nil dicit in an 
action of aſſumpſit, and ſued out a writ. of enquiry; but be- 
fore the ſame was executed, became bankrupts, proceeded 

to final judgment againſt defendant, a priſoner [which was 

gular] in Michaelmas term. The aſſignees then brought a 
2 acias n him, returnable the 42 return of Hilary, 

y ſhould not have execution of that 
4 judgment; t ; to witch niche $2 the defendant pleaded the whole 
matter ſtated, ankruptcy of the plaintiff's in 75 


% TT ww y_- ww. cJ_ 7 


blecking to charge a priſoner in execution in due time. 
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Of judgment againſt Priſoners, and of charging 


them in Execution. 


To which the aſſignees demurred and had judgment in Zafter 
term. The defendant then moved that Weib be E 


ed by ſuperſedeas, the plaintiff not having charged him in exe- 
cution in Hilary. But Per Cur. The bankrupts could not 


charge defendant in execution, in laſt Hilary term, becauſe the 
aſſenees were entitled to the benefit of Judgment, and 
d chen brought a ſci. fa. upon it. And if a ndant had 
land [which he may have for any thing we know] the 
ners may perhaps chooſe an elegit gain the lands, and 
not charge the perſon. Whereupon the rule to ſhew cauſe 


was diſcharged, the aſſignees having proceeded with due dili- 


gence. 2 555. = | ; | 
If a priſoner” ſurrender after judgment in diſcharge of his 
bail, he muſt be charged in execution in two terms after 
render, except a writ of error is drought or there is an in- 
junction. Note on Reg. Tr. 2 Ges. 1. B. R. Prat. Reg. C. B. 
77. But guære as to injunction, and vide Salk. 322. Where, 
by injunction out of Chancery, the defendant ſtayed the plain- 
tiff's execution a year and upwards. The injun#10n being 
diſſolved, the plaintiff- took out execution without a Hg 
and this was referred to the court for irregularity. 
plaintiff inſiſted that he was ſtopped by the act of the defen- 
dant; and that, if the defendant had ſuſpended it by a writ of 
error ſo long, he had been at liberty to take out execution 
without a cr. fa, Sed per cur, We cannot take notice of 
Chancery injunqctions; and you might have taken out a writ of 
execution, and continued it by vicecomes non miſit breve. A 
W e quia improvide was awarded. Booth v. Booth. 
Where a priſoner is diſcharged for want of proceeding to 
judgment, he may -afterwards be taken in execution; but 
otherwiſe, if diſcharged for want of being charged in ex- 


_ ecutjon. Pratt. Reg. 3337 2 Val. Rules and orders, 135, 6. 


A' priſoner diſcharged upon an inſolvent act, and after- 


wards arreſted for a debt exceeding the ſum limited in the 


at, ſhall not be diſcharged on common bail. Ld. Raym. 
1088. — | | | 

If the defendant is diſcharged by the Lord's af, he cannot 
be retaken on execution or new action. 1 Barnes, 271. 
A priſoner on a capias utlagatum, diſcharged on an inſol- 
vent debtor's act, cannot be taken again on a new capias 
utlagatum. 1 Barnes, 278. OA ISL 25H 


An achon on the caſe lies againſt an attorney, for ne- 
Vide 
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2 Of Judgment againſt Priſoners, and of charging 
them in Execution. 


Hide the caſe of Ruſſell v. Palmer, an Al. G B. A 
Aud the caſe . Yalden, Burr. 4 Pt. 8 * 
So if the defendant, priſoner, obtains = ſupenſedeat for 
want of plaintiff's declaring within the two ters. Bid. 
. Defendant being a priſoner in the Fleet, at the plaintiff's 
uit, brought a writ of error, and thereupon judgment was 
reverſed, and ſaperſed as iſſued, to diſcharge her out of cuſ- / 
209712 but before could — the , ſuperſedeas allowed, the 


Ea args her with a new ion; 
moved to be diſcharged, and the court held, chat as de- 
fendant was detained a-priſoner at the plaintiff's ſuit only, 
and not at any other perſon's, ſhe could not regularly. be 
charged with the ſecond declacation after reverkal of of the firſt 
judgment, whereon ſhe had been detained; and 
therefore ordered defendant. to be . Peachy. v. 
Bowes, ſpinfler. Barnes, 368. 
But where afterwards the plaintiff cauſed her to bearreſted 
and held to bail for the — cauſe of action, and ſhe 
moved to be diſcharged on a common appearance, - two 
judges held, that as * ſecond declaration was no charge, 
the had he benefit of her ſuperſedeas ; and that after the 
judgment was reverſed and annulled, the plaintiff had a right 
1 and hold her to bail. But the other 
D es were of opinion, that after the defendant had 
iſcharged by rule of court, as to the ſecond decla- 
— ſhe ought now to be diſcharged-on entering a cam 
appearance; and that the rule of court amounts to the fame 
' thing as a ſuperſadeas. The court being divided, no rule was 
made. Sherwin v. Bowes, Jpinter. Barnes, 499. Though 
þ in the book the names of the plaintiffs are different, it ap- 
| pears clearly from the report to haye been the ſame n 
EO 2 04. voids ſuperſedeable for want of 
t in et, ea nt 1 
plaintiff's proceeding to ; hos e three — after | 
declaration delivered, ſummoned plaintiff before a judge: 
whereupon plaintiff Thaving obtained judgment after — 
three terms were expired] immediately brought a habeas t 
ad ſat. and charged defendant in execution. Deſendant then 
applied to the court, and obtained a rule to ſhew-cauſe why 
he Wu not be e eee for want of plaintiff's. proceeding 
udgment within time. Which rule afterwards was made 
| Wa the court being of opinion, that defendant had 
* wrongfully detained * * | 
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Of Judgment againſt Priſoners, and of charging 
5 | them in Execution. 


erfedeable, and that plaintiff ought not to gra 
2 on a wrongful enn t 551. 


2 good 


[ Defendant, a priſoner in the Fleet, after judgment brings 
A writ of*error, put in bail thereon, and applied to be A. 
rged by . Plaintiff's counſel objected, that if 


the writ of 


or ſhould be #4nproſſed, for want of tranſcrib- 


ing the record, the bail would not be liable. But the court 
held,” that'though/ the record ſhould not be tranſeribed, yet 


the bail being 
effect, win be liable ; an 
ahſolute Barnes, 400. 

"IF Kür Funds 


mend, and judgment 


und to men the writ of error with 
and made the rule for a ſuperſeideas 
. 
t the defendant is 
deing charged in execution, if debt be 


ſuperſeded for want of 
5 on that judg- 


1 nt recovered thereon,” the defendant may 
be taken in execution on fiith ſecond judgment. may v. 


n, 


tb 0 In B. RB. ITE 23 
If che defendant; a priſoner, 
is in the King's: Hruch priſon, 


in order to charge him in ex- 


ecution, the plaintiff muſt 


get a rule from the cert of 
the rules, and ſerve the Mar- 
Hal with a copy, on which 
he will write his acknowledg- 
ment of the defendant's being 
in his cuſtody. Then he 
muſt enter a committitur in 


the Marſhal's book, and file 


it. Note on Reg. Tr. 2 Geo. 1. 


Upon motion to ſuperſede 
the defendant, as Enid 
charged in execution in two 
terms, the court. held, that 
the commiltitur muſt be ac- 
tually entered on record, be- 
fore the end of the ſecond 
term; and that there is no 
extenſion of the time to the 
- continuance day after term. 

or 18 it ſufficient that there 
be an entry in the Marſhals 
book in time. Stra. 1215. 


Fleet 


and bac 


N = nc %o 
= If the priſoner is in the 
et, you make out an habeas 
1 ad ſatisfaciendum, get 
it ſigned by the prothonotary 

by a judge. After 
which, carry it to the clerk of 
the rs at the Fleet, four 
days before the return, and 
then the defendant muſt be 
brought into court to be com- 
mitted in execution. 


If a defendant be brought 
into court upon an habeax 
corpus ad ſatisfaciendum, he 
can be charged in execu- 
tion on the laſt judgment 
only, on which the habeas 
corpus iſſued. —If there be ſe- 
veral judgments on which he 
is to be charged, there muſt 
be an Babeas cqrpus on each. 


58 
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them in Execution. 


7 
925 A committitur in execution . 
was entered in the Marſbal 
book, but no cmmitritur 
piece filed; nor was the com 
mittitur entered on 
Within two terms. Rule ab- 
ſalute for diſc defend- 
ant on the au ority of the 
above caſe ; for the cammit- 
titur ou gut to have been ac- 
entered on record be- 
e the end of the ſecond 


Totterell v. Y 
ily otterell; v 9 85 


Burr. rep. 45r. 1861. 


If the defendant is 2 Je el in ( 


cuſtody of the DBheriff, a ca. 
„el muſt be ſued:out, and 
lodged wi 
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ciendum in one on; Gy: ; 


produced in this, and t. 
other cauſes by the atto 
fox the 9 who deſired 
that defendant, / might | 
1 BY 5 
rec. ut in 
the treaſury, TP 2 — 
can only by {Eh 4 in that 
cauſe whereth the habeas cor- 


is brought. 'There muſt 
an habeas .; ow on every 


ment. „22 
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Of Priſoners. * 
Of a Priſoner s-obtaining a SUPESEDEAS. 0 


To diſcharge A prifoher i in any caſe, whether for want 
of deelaring“, neglecting to proceed to judgment, or 
not charging him in execution, his attorney muſt take out 
a » es ſummons, to ſhew cauſe why defendant ſhould not 
argeds for want of charging him (or whatever the 
e in due time, and, ſerve the ſame on the oppoſite. 
party; and if the plaintiff's attorney do not attend thereon, 
or confſkattoan order being made, the defendant's attorney 
muſt make an affidayit of the ſervice of the ſummons, and. 
his attendance at the time therein appointed; whereupon. 
„ rragv- an order for the defendant” s diſcharge, 
een 
1 the priſoner is in the cuſtody of the mar/bal of the | 
Kiny's Bench; he:muſt get a certificate, from. ;the-clerk'of the. 
common:bails, that comme bail was filed with him, by order 
of one of the fudges 3 on producing which certificate to the 
marſhal, he will diſcharge him without a ſuperſedeas. : 
But if the priſoner is in the cuſtody of a /berrf; &c. he. 
muſt ſue out a 207 it of fuperfedeas ; tor figning, of. which at. 
the office, the buil- pieck, ſigned by one of the judges, is a 
watrant to the officer with whom you leave it, and he de- 
livers it over to the clerk of the common bails to be filed. 
But in the Cammon Pleas in all. caſes, whether the defend- 
ant is in the Flert, or in guſtody of the ſberiſt a fuperſadtas 
iſſues, to be allowed by 4 on W e him out 85 
pear 1 9 1 E. TY Ky Logs 2 
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. But in . to diſcharge a priſoner, tors want of b decliing 
according 0 the tale, 2 Ges. 1. you muſt alſo obtain a certificate: 
from tz clerk of the diclarativns, if in BY RN that no 6#11 is filed: 
in his office againſt the defendant ; and a certiſicate of the cauſes. 
wherewich he ſtands charged; from the clerk of the papers of the 
King's Bench priſon, if in cuſtody of the nπν , and from abe 

"win Turnkey, if in cuſtody of feriff or other afficer.. * Of 


Of Priſoners removing themſelves by Ha- 
BEAS CoRPps from the Priſons of inferior 
Courts into the King's s: Bexcn OR: Rr 
PxisOxs. 3 ri mid velg 

A Prifore in the prifoi of an ier cee wil ea fas 

out 'an_babeas corpus cum cauſe, in order to turn Himſelf 

over to the King's Bench of Fleet Priſon. + 
But if it be returned upon any certiorari, or c 

cauſa, that che priſoner is condemned by igen 

be remanded, and remain in priſon, without being let to Hai 

againſt the wilt of the plaintiffs, 'u fatisfaction be made 

Vows: of the ſums adjudged. 2 Hen. 5. Had. 1. c. 2 

A defendant brought into esurt by 1 corpus „ Airected 

to the ſheriff of G. prayed e 9 do the Fleet, 
with the cauſes mentioned in the return; which were firſt, 

a detainer for want of ſureties by a warrant from a juſtice 

of the peace, for leaving a baſtard child, whereby a pariſh 

became chargeable with its maintenance. diy, An ex- 
communicats-capiendo iſſuẽd out of Chancery, returnable in the 

King's Benth. And 3dly, With Exe proceſs on à fe- 

cognizance ſorfeited at the ſeſſions. The court remanded 

the riſoner, being of opinion, that as to the two firſt cauſes 
of detainer, they had no juriſdiction; but as to the third 
cauſe, the court inelined to think, that as it was not on an ex- 

2 the defendant -mi have been Te there with 

— conſidered. Barnes 223. 
ndant was taken in execution in the admiralty 

3 and wanting to procure his liberty, gets a perſon to 

whom he was indebted to ſue out an habeas corpus ad re- 
ndendum, in order to be turned over to the 

And being thereby brought- into court, it was moved, Ahat 

he might be committed to the Marſbalſea. Sed per cur. 

Tho' upon an habeas 4 ad ſubjiciendum, this · court, upon 

a Charge of treaſon or felony, would have turned the defend- 
ant over to the marſhal; or 15 a bill had been filed againſt 
him, ſo that he had been in the cuſtody of the marſhal before; 
but yet, in this caſe; the court cannot do it, becauſe there is 
no plea in this cqurt, at this time, depending againſt him: 
and it cannot be, becauſe he is not in cu/todia e And 

he was remanded by the whole court. . Dowler v. Keite. Ld. 


3 789. alt. 381. 

in Dr. — who being alias upon an Ex- 
communicato c aſter an excommunication in the Spi- 
ritual Court, for non- payment of coſts, in a ſuit in 5 
28 f ' ; e 
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Of Priſoners removing themſelves by Ha- 
BEAS Cop us from the Priſons of inferior 
Courts into the King's BEN CH OR FILEET 

PRISONs. 12744 


e was condemned, was brought into B. R. by habeas carpuy 
ad reſp. J. S. de placito debiti, Sc. And on motion to be 
ommitted, he was remanded, becauſe no ſuit was depending 
here againſt him, the bill of Midaleſex not being returnable 
ill next term. Ibid. oy 3 

If a priſoner in the Compter be removed into the King's 
Bench, upon an hab. corp. ad reſp. and intending to go over 
nto the Het, procures ſome friend to bring an habeas cor- 
pus to remove him; he ſhall not be removed thither, till he 

as anſwered to the cauſe here; and he ſhall not compel 
the plaintiff to follow after a prolling defendant; and fo 
ice we of the Common Pleas. Each' court ſhall retain 
he defendant in which he is firſt attached; and after he 
has anſwered there, you may carry him where you will. 
Salk. 350. | : 

Actions having been entered in B. R. againſt one in cuſ- 
tody of a ſheriff, upon a ne exeat regno, an habeas corpus was 
ſaid might be granted, although ſtrongly objected to; be- 
cauſe the writ of ne exeat regno commands the ſheriff to 
take ſecurity, and tranſmit it into Chancery. Sed per cur. 


[The habeas corpus ought to be granted: The King's Bench 


may receive and judge of the ſecurity taken; and he ought to 
remain there; and that they may then grant a ſuperſedeas. 
Nailor's caſe, Ld. Raym. 696. | 

The defendant was brought to the bar by habeas corpus, 
returnable in one month from the day of St. Michael, to be 
committed to the Fleet; and the court committed, though the 
day of the return was paſt. Barnes 221. | 

From the above caſes it appears, that where a priſoner is 
in cuſtody charged with proceſs from another court than 
that to the priſon of which he would be turned over, he muſt 
(before ever he can be turned over) procure himſelf to be 
charged with ſome proceſs iſſuing out of the court into the 
priſon of which he would be turned over, and then bring his 
mow corpus, that he may be returned charged with ſuch 
procels, h 

Where any perſon ſhall be brought into court upon an 
habeas corpus, or before a judge, in order to be committed to 
the cuſtody of the marſhal, the writ, with the return, ſhall 
be left with the ſecondary, or judge's clerk, to be filed; and a 

Vor. II. ne 
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copy or note of ſuch return of the writ, under the hand d 
the judge or ſecondary, ſhall be delivered to the marſhal at the 
time of the commitment of ſuch by th to his cuſtody ; and 
ſuch copy or note ſhall be 2 — ger—tu 
my writ of habeas corpus, or by his Trin. 


Df Outlawry. 35 
OQUTLAWRY is a puniſhment inflited on a perſon 
for a re and contumacy, in refuſing to be amen- 
able.to, and abide — the juſtice of that court which hath law - 
ful authority to call him before them ; and as this is a crime 
of the higheſt nature, being an att of rebellion aginſt that 
ſtate or commmunity of which he is a member, 10 doth it 
ſubject the party to divers forfeitures and diſabilities; for 
hereby he loſeth /beram legem, is out of the king's protection, 
&c. G. Lit. 128. Rot. 4b. 802. Dr. and Student, dial. 


2. c. 3. 

Buß as to the forfeitures for refuſing to appear, herein the 
law diſtinguiſhes between outlawries in capital caſes, and 
thoſe of an inferior nature; for as to outlawries in treaſon 
and felony, the law interprets the party's abſence a ſufficient 
evidence of his guilt, * and, without requiring further proof 
or ſatisfaction, accounts him guilty of the fact, on which en- 
ſues corruption of blood, and forfeiture of his whole eſtate, 
real and perſonal. 

But out * in leſſer crimes, or in perſonal actions, does 
not occaſion the party to be looked upon as guilty of the 
fact, nor does it occaſion an entire forfeiture of his real 
eſtate, but yet is very fatal and penal in its conſequences; 
for hereby he is reſtrained of his liberty if he can be found, 
forfeits his goods and chattels, and the profits of his lands, 
while the outlawry remains in force. Plow. 941. 9 H. 6. 
20. b. 

Having ſtated the difference between outlawry in criminal 
and civil caſes, 1 ſhall proceed to ſhew in what civil actions 
proces of outlawry lies, in what manner a defendant may 

proſecuted to outlawry, and how ſuch outlawry may be 
avoided or reverſed. N 
Proceſs of autlatury lies in no caſe, but where a capias lies. 
So that when the proceedings are by bill, and not by original, 
as there can be no capias upon a bill, ſo there can be no pra- 
2 of oaitlawry. Leon. 329. 2 Rel. Ab. 76. Sid; 159, 

5. 577. 

TR Nee of outlawry, in civil actions, is conſidered, at 
this tay, nothing more than a proceſs to compel an appear- _ 
ance of the party againſt whom a ſuit is commenced ; arid 


" 
"MO. PEI) * 2 


» 


— OE rn 


In leſſer crimes flight is not a conviction of the fat, as ap- 
-pears by Flag 4a. Quamvis quis pro contumacia, & fuga 
utlagetur, non propter hoc convitus oft de facto principali.” 

D 2 | | therefore 


dd 


2b 4 .  Df:Dutlawry, .- MECH 
therefore any plauſible cauſe, however flight, will, in gene. 6 
ral, be ſufficient to reverſe it. But in order to make the 6 
proceſs to outlawry, and pratice therein intelligible, it will be 
| neceſſary to take a view of the ſtatutes which have altered Ti 
the proceſs. of the courts. Fg 10 97: 
The ſtatute 13 Car. 2. flat. 2; c. 2. being made to re- 
medy ſome * abuſes which crept in upon authoriſing the don, 
arreſt of the defendant's body by the bill of Mfidaleſex, lati- 
tat, Sc. in B. R. and the general -writ of cepias clauſun 
fregit in C. B. provides, that no * who ſhould happen 
to be arreſted by force or colour of any writ or proceſs i{- 
ſuing out of the. King's Bench or Common Pleas, ſhall be 
forced upon ſuch - arreſt to give ſecurity in more than 401 
unliſt the true cauſe of aftion be particularly. expreſſed- in ſuch 
_ writ or proceſs. : \ 
Ibis ſtatute not having remedied all the miſchiefs that 
prevailed, as the ſheriff was ſtill to take bail for the defendant's 
pearance in 4ol. even upon a general turit, without the 
clauſe of © ac etiam;” and upon writs wherein the clauſe of 
de ac etiam was inſerted, he was authorized to require bai 
upon the arreſt to the amount of double the fum ſpeci. 
fied therein; which was {till an engine of oppreſſion in the 
hands of a malicious and troubleſome plaintiff, as he could 
expreſs any ſum in the clauſe of * ac etium, or lay his 
damages therein to any amount, and thereby keep the de- 
fendant in gaol for want of bail—the ftatute 12 Ges. l. 
£. 29. was made to give a further remedy for ſuch abuſes, 
and provides, “ that no one ſhall be held to bail, upon the 


« arreſt by proceſs from the ſuperior courts, unleſs an aff T 

_ « davit is previouſly made, that the cauſe of action amounts Wi tion 
4 to 1ol. or upwards; and that where no ſuch affidavit is oppe 
« made, that the party ſhall only be ſerved with a copy of WW fuin 
<« the proceſs, in order that he may appear to the action; Wi the 
< and, in caſe of his non-appearance at the return, the Wi the 
__< plaintiff has liberty to enter (on affidavit made of due dem 
<« ſervice of the proceſs) an arance for him, and pro- den! 
<"ceed as if the E tak atutly appeared.” Then came of { 
the ſtatute 5 Geo. 2. c. 27. to remedy the inconveniencies tow 
from the proceſs being in Latin, and required the ſame to like 
be in the Engli/h tongue ; and where the party is only to be whi 
ſerved with a copy thereof, when no'affidavit is made:of-the cee 
debt's amounting to rol. or upwards, . enacts, „ that an hea! 
* Engliſh natice;” in writing,” ſhall be ſubſcribed un the cpp I 2 p. 
1 42 RY 0 TRY LM : 7 t n 19 Fuston: 2 gen 
P 1 oieeren Trees hi 
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Df Dutlawry, 37 
© of the ſaid proceſs whetewith the party is to be ſerved, to 
the intent to warn him to appear at the return thereof, to 
0 anſwer the action againſt him.“ | | 

Theſe ſtatutes have, in great meaſure, occaſioned the 
practice of outlawing defendants to fall into diſuſe, as a 
plaintiff-may proceed with leſs expence, and more expedi- 
tion, in his action, by not taking out proceſs towards out- 
lJawry, than by proceeding with an intention to -outiaw, 
ſhould the defendant ſtand out to be outlawed, the procefs 
thereto being dilatory and expenſive, But ſtill a plaintiff 
in ſome caſes, and particularly if his action is againſt a de- 
fendant, who it is apprehended will be litigious, or is diffi- 
cult to be arreſted, and has property wherewith to ſatisfy 
the plaintiff's demand, and all the charges and incidental ex- 
pences of the outlawry, will find an advantage in this method 
of roceeding. * 3 , 
aforementioned ſtatute of Cha. 2. was of equal ſer- 
ice to plaintiffs as to defendants ; for a plaintiff who choſe 
to proceed by original, could inſert any cauſe of perſonal 
action in the clauſe of ac etiam, in the capias; arreſt the 
party immediately, and require bail to the amount of double 
the ſum expreſſed therein: but ftill the defendant was ſup- 
poſed to be arreſted for the treſpaſs mentioned in the writ, 
ſthough, in fact, no ſuch charge could be alledged againſt 
kim ;\ and not for the debt or damages inſerted in the © ac 
* etiam” clauſe, the intent of that being nothing more than 
to ſhew the ſheriff, to what amount he was to inſiſt upon 
bail if he arreſted the party. 
This ſtatute of Cha. 2. gave a plaintiff who had an ac- 
tion of debt againſt a defendant, if he ſued by original, an 
opportunity alſo of avoiding the Fine paid to the king upon 
ſuing out his original writ, in debt, becauſe he could inſert 
the amount thereof in the ac etiam clauſe of a capias, and, if 
the defendant was arreſted, require bail in proportion to his 
demand; which was a cheaper method of proceeding, evi- 
dently more expeditious, . and equally anſwered the purpoſe 
of ſuing out an original in debt; and going on regularly 
towards outlawing the defendant : unleſs he was a perſon 
likely to abſcond or avoid being taken, and had pro 
which the plaintiff could come at to ſatisfy his debt by pro- 
ceeding to outlaw him. For which reaſon we do not often 
hear, at this day, A præcipe quod reddat, in debt, or of 
a perſon being out/aw?d in an action of debt, as that action is 
generally proſecuted in the King's Bench by bill or latitat, 
which pre-ſuppoſes a bill; and in the Common Pleas by a 
capias, with an ac etiam in it; and a defendant cannot be 
outlatved by proceſs with ac etiam. | 5 
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Since the ſtatute alſo of 12"Ges. 1. c. 29. before mention - 

: ed, we do not often hear of a defendant being outlawed 0 

. common quare clauſum fregit; becauſe, if the plaintiff 

| cauſe of action does not warrant him to arreſt and hold the 

defendant to bail, he is generally ſerved with a copy of the 

proceſs, with a notice ſubſcribed, to appear; and upon no 

appearance within * eight days after the return of the pro- 

- cets, ee rig or ip Sake eee the 

proceſs having been duly, ſerved on the defendant, to enter 

an appearance for him, and proceed as if he had regularly 

appeared to the action. This method therefore, in caſes 

not warranting bail, if the defendant can be met with, be- 

ing more eaſy and expeditious, and attended- with little oc 

no expence to the ſuitor, compared with proceedings to- 

wards outlawry, affords one reaſon, why outlawry is not often 

heard of now upon common capias's quare clauſum fregit. Ano- 

ther reaſon alſo is, that ſhould a plaintiff proceed with an 

intention to extlaw the defendant upon common capias"s, and 

_ defendant even not hc x 2 

„ notwithſtanding, rev outlawry againſt 

3 compelled to put in bail to the * 

So that the plai bern „ in 

ing to outiawry upon common capias s, and not purfu- 

ing che line chaulked n for his own expedi- 

tion, is not only put to expence, but is himſelf the occaſion 

of his own * frequently * — 4 —_— towards 

r recovering his than he iſe might have been, 
if he had proceeded as the ſtatute directs him. 8 

1 For the above reaſons, a plaintiff ſeldom proceeds with a 

1 view. to outlaw the deſendant, unleſs the cauſe of action is 

| ſuch as to warrant holding him to hai; which mult be for 

actions founded on contract, unleſs by ſpecial order of a 

judge in caſes of torts. And, as the action of debt is not 

' often commenced at this day by a precipe quod reddat, on 

account of the fine upon ſuing it out, the action of afſump/it 

is that in which plaintiffs uſually proceed, with a view to 

I es Henk, it of errer brought on a judg 

n ng” s as 2 writ of errer t on a judg- 

ment by original there, muſt PEE in parliament, 

and not in the Excheguer Chamber, as where the ſuit is 

commenced by bil, a plaintiff having a juſt demand 

againſt a litigious and wealthy defendant, who is likely 

ts. put off the day of payment as long as he can, by 

bringing writs of error, has a proſpect therefore of getting 
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Df Dutlawry, 39 
his debt much earlier, by ſuing by original, than by bill in 
the King's Bench. And, in either court, if the plaintiff's 
demand amounts to a conſiderable ſum, or the defendant 
cannot be caught, or has property which the plaintiff 
can come at, h may, in the end, reap more advantage, 
perhaps, by taking out proceſs ** —— I than 
ſuing out a common capias guare c m fregit, or à capi 
— tent Dize dan jevit. — 1 4 

As the action of , where the demand is ſufficient 
to hold to bail, is action in which plaintiffs in either 
—_— proceed with an intention to outlaw the defen- 
dant, I ſhew the method of commencing and proſe- 
euting ſuch action, and of outlawing a defendant therein, 
and of his reverſing ſuch outlawry ; at the ſame time it muſt 
be remembered, that the practice and 3 in another 


acti uli il, towards be 
n outlawry, wo exactiy 


8 Df-Dutlawry. - 

„ of Proceſs towards Outlawry. 
PHE -plaintiff's attorney, or ſpecial pleader, when the 
cauſe of action is above 100. draws out a præcipe for 2 
ſocial original; which precipe contains the whole count or 
ion, and ought to be drawn up with great accuracy 
and preciſion, as on it all the ſubſequent proceedings are 
built. Ihe defendant's name, his degree, profeſſion, or myſ. 
tery muſt be aſcertained and ſet forth according to the ſtatute 
of additions, together with the town or Yom Hur and 

| county, in which he is or was converſant. af 11 1 
The precipe, in an action on the caſe on aſumpfit, is to 

this effect. 1 n 2 , v3 410 1 14 


14 


ſuit, then put by ſureties and ſafe pledges C. D, 
| | late of Weftminfter, in the county of Midaloſer, 
* . upbolder, that he be before our lord the King, on th: 

| morrow of the Holy Trinity, whereſoever our ſaid 

lord the king ſhall then be in England [or if in C. B. 

fay, «before our juſtices at Weſtminſter, on the 

morrow of the Holy Trinity] to ſhew wherefore 

Whereas, [fo ſet forth, verbatim, the whole count, 

or declaration] to the damage of the ſaid A. B. 

of one hundred pounds, as he faith, &c. ._ 

| | | | Retucnable, &c. 
E. F. attorney, 


1 May, 1780. 


This precipe eee ee ge of the proper 
county, who will thereupon make out + original writ. 
But in B. R. the præcipe is uſually carried directly to the 

Fazer, who procures the original from the curſitor, and im- 

 mediately makes out the capras, &c. ! ; 

The curfitor is paid at the rate of 25. 6d. the firſt count, 
and 64. for every other count contained in the præcipe, upon 
making out the original writ. The filazer, who makes out 
the capias, &c. from the original writ, is alſo paid after the 
above rate, beſides 4.9. for filing; the original. 

If che præcipe is carried to the cur/itor, before the eſſoign 


* $75 1he” * 2 * i 4. £22 'Y a4 Fe. 19” [922 158 
Addleſex. If A. B. ſhall give you ſecurity to —— his 


N day of a term, he will make the orignal returnable on any 
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+ Very often no original coris is made out at all. 
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Of Proceſs towards Outlawry. 


return of the precedent term. The original is returned of 
courſe thus: 


| F obn Doe. 
Pledges for Proſecuting, 5 chard Ree. 


It has been often queſtioned, whether an affidavit was ne- 
ceſſary to be made of the debt, when a plaintiff ſues by fpe- 

. cial original, previous to the iſſuing of the proceſs. But it 
was determined in lord Hardwick's time, M. 10 Ges. 
2. Fownes and Allen, that proceſs of outlawry is not within 
the ſtat. 12 G-0. I. c. 29. ſo there is no need of an affidavit, 
when the plaintiff ſues by ſpecial original, eſpecially as the 
5 G20. 2. c. 27. f 5. enacts, © That no ſpecial writ, nor 
any proceſs ſpecially therein expreſſing the cauſe of ac- 
tion, ſhall. be ſued forth or iſſued from any ſuperior court, 
« where the cauſe of action ſhall not amount to 101. or 
<« upwards.” Since which ſtatute, as no ſpecial writ can 
iſſue where the cauſe of action is not above 10/7. it ſeems, 
that, before the iſſuing of a ſpecial writ, no affidavit is ne- 
ceſlary; becauſe a Sheriff, if he apprehends the party either 
upon the ſpecial capias, alias, or pluries, before he lets him 
go out of his cuſtody, for his own ſafety, ſhould take bail; 

and he can eaſily know to what amount to take bail, as the 

whole cauſe of action is ſpread and ſet forth in the writ. 

Vide the caſe of Cracraft v. Gledowe, Burr. 4 pt. 1482. Y 

In C. B. it was held, that on proceſs to outlawry, no affi- 

davit for bail is required by ſtatute, or-the courſe of the court. | 

Barves, 322. | 
If the plaintiff means to proceed to outlawry, he has no 

need to wait till the capias is ſpent, then to take out an alias, 

and endeavour to arreſt the defendant, and after that a p/u- 

ries; but he may, for expedition, get them all of the r 

at once (if there is time ſince the cauſe of action accrued to 8 

allow of the proper te/te and return to each writ,) and return 

them ſeverally of courſe after this manner: | 


«. hoo comet. I, is action foo Wl. 
wick.“ The anſwer of | 


\ . . Thomas, Wright, Eſq; } ) BF. 
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Of Proceſs towards Outlawry. 


- The original writ muſt have fifloen days, at leaſt, between 
the teſte and return. The capias alſo muſt have 
between its teſte and return; and ſhould regularly bear te 
on the return day of the original: the alias alſo muſt have 
the ſame number of days, and ſhould bear teſte the return 
day of the capias; and the pluries capias muſt have the fame 
number of days, and thould- bear teſte the return day of 
the alias; whereas, if a plaintiff F 
not mean to proceed to outlawry, the capias bear teſte 

<a Bags — = ES 
L | - crued; fo as it is taken out 
. rr 
of it. Barnes, 173. And ſo held in B. R. EH. 18 Ges. 3. 

ö _  Note—The proceedings are exactly the ſame towards out- 
„ eee as on A 
» 2 

of outlawry begins, which is the writ of exigi facias. 

B. N. — — . nm in G 8. the Bai 

5 genter is a diſtinct officer from the Fi 

Re The writ of plarie copier, when ſealed and Sense, is 
. 


writ of proclamation thereon. 
122 Dre 
— e — 1 reac 
he offends, and is attainted by due 
pr noe of this court; rar apo rye 


filed upon or before the eſſoign- day of every Trinity term, 
and within twenty-one days after the ona 3 
term. Hil. 14, 15 Gar. 2. C. B. 

No Exigenter ſhall receive any pluries e in order to 
make an exigent or proclamation thereon, before the fame be 
ſigned or ſtamped by the clerk of the 2 1 
E appent; at Go warrant of money is y 

+ filed Hil. 2, 3 Fac: 2. | 

Flaintiffs, who intend to proceed to outlawwry, lay 
their action in London, becauſe defendants are ſooner out 
in Londen than in any other place, as the county days there 
are more frequent. „Holt a. 

* The writ of exigent therefore-muſt g tdthe- heel of the 
county in which the action is laid; as ſe London. But 
if the deſendant lives in any other county, the-writ of procla- 
mation muſt er à county ne, or other 


franchiſe in e _— | 
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for avoiding ſecret outlawries againſt perſons having known 


places of dwelling. | 


The exigent ſhould bear te/te the dis peſ of the 
es: I he writ of proclamation, by the ſame ſtatute, muſt 
the fame tee and return as the exigent. = 
If the exigent goes into London, as is uſual in entries, for 
tion, carry it to one of the compters, where clerks at- 
tend for the purpoſe, who require the defendant, upon five ſe- 
veral hui and, if he does not appear upon the quints 
exattus, he is returned. outlawed. | 2's 

Upon receiving the 1w#1t of proclamation, the ſheriff muſt, 
according to the ftatute of make three 0 
one in his county- court, one at the general quarter-ſeffions, 
and the other at leaſt one month before the guints exattus, at 
the church door of the pariſh where the — lives; or, 
if he lives out of a pariſh, then at the church-door of the 
next pariſh, upon a Sunday, after divine ſervice; after which 
proclamations, if the defendant does not appear before the 

into exactus, he is pronounced outlawed by the coroner. 
Then the ſheriffs return the. writs—the return to the exigent 
ſpecifies the five county courts when he was exacted; and 
the judgment of outlawry—and the return to the writ of pro- 
2 particularizes when and where he was duly pro- 
claimed. 

If it happens that there ſhould not be five county-days be- 
tween the tete and return of the exigent, you may, upon ap- 
plication to the Exigenter, get an allocatur to bring in the 
days. 8 
Al outlawries pronounced, and no proclamation awarded 
- returned, according to the ſtatute, are void. Stat. 31 

T3 DE 3 

The ſheriff, for making the proclamation at the church- 
door, ſhall have 124. Same flat. 

No officer, in whoſe office the exigent ſhall be taken, ſhall 
take more, for making out, the torit of proclamation, than 6d. 
Stat. 6 Hen. 8. c. 4. | | 

Of appearing upon the exigent, &c. vide poſt. p. 54. 

When the exigent and proclamation are returned, the pro- 
clamation muſt, be filed with the Exigenter, and the exigent 
taken to the clerk of the outlauries, if in C. B. [in B. R. the 
filazer executes this office ao] who thereupon makes out a 
capias utlagatum, of which there are: two ſorts, either the ge- 
neral ox ſpecial capias utlagatum. The one againſt the defen- 


dant's body, the other againſt his body, goods and lands, into 
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Haar counties as the plaintiff chuſes either in England or 
ales 

N.o ſheriff; under-ſherif,, their deputies, or bailiffs, ſhall ſet 
at liberty any perſon arreſted upon any capias utlagatum, until 
— receive a ſuperſedeas according to — 3 the proper oth 

2« fl. 2. c. 2. 

1 — We, ſhall = — — 
upon any writ of capias utlagatum, nor diſcharge the lands or 
goods of any perſon outlawed, without a lawful ſuperſedeas, 
under the ſeal of the court. Hil. 15, 16 Gar, 2. But vide 
the ſtatute 4 N 5 . & M. c. 18. poſt. which empowers him 
to admit to bail, or take 9 * ppl 
Ay negro 


* * % 4 4 
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IF upon the ſpecial capias utlagatum any goods are taken, and 
the defendant is — to put bail to the action, or 

does not move to ſuperſedę or reverſe the outlawry, you ma 

a ſatisſaction out of his —.— but if the "vg — — 

amount to ſomething conſiderable, ſo as to pay all the charges 

of petitiohing, &c. and put the plaintiff ſomething in pocket 

towards his demand, it will not be worth while to proceed. 

If the plaintiff, in ſuch caſe, thinks it worth his while to 
proceed, he muſt get the Sheriff to extend and appraiſe the 
goods by an inqueſt; which the ſheriff will ſummon if re- 
queſted, the plaintiff paying the charges thereof, amounting 
to about two or three guineas; and if it is neceſſary, the 
plaintiff may take out a ſubp-na for witneſſes to attend and 
give evidence upon the inquiſition. | W 

The inquiſition being taken, get the capias utlagatum re- 
turned with the inquiſition annexed, which muſt be carried, 
if in B. R. to the filazer, who acts as clerk of the outlawries, 
and if in C. B. to the clerk of the outlawries, who will tran- 
ſcribe the inquiſition and tranſmit it into the Court of Ex- 
chequer. Which being done, apply to a clerk in the Remem- 
brancer”s IN for a venditioni exponas, * by virtue of which 
the ſheriff will ſell the goods. And if the money raiſed there- 
by exceeds not 20/. the court of Exchequer, on motion, will 
order it to be paid to the plaintiff; but it it exceeds that ſum, 
the plaintiff muſt petition the lords of the treaſury for it, who 
refer it to their ſalicitor, to examine into the merits of the 
plaintifPs demand. The petition may be in this form. 

Ts the Right Honourable the Lords Commiſſioners of his Ma- 
Jefly's Treaſury. 
The humble PETITION of A. B. 


Sunwzrn,; | 
THAT C. D. late of — being indebted to your pe- 
_  titioner in the ſum of x00/. your petitioner did, at 
his very great charge in November laſt, proſecute the 


— — — 


* But an eight day rule muſt be given on the back of the 
tranſcript, before any venditioni exponas can be made to ſell them; 
and if there are not eight days in term, the rule muſt be for the 
general ſeal after term. Theſe days are allowed for any one to 

come in and claim the goods. By 4 
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ſaid C. D. to an outiawry; and by virtue of = fpecin! 


lagatum, directed to the ſheriff of Mid- 


Whiteball Treqſury- Chambers, Feb. 1, 1780. | 
The right honourable the . his 
| j Treaſury are pleaſed to refer this petition to 
uy nd, who it coder the 
fame; and report to their lordſhips a true ſtate of the 
| r 
done therein. . 
„ Grey Cooper. 
After this reference, the plaintiff muſt make an affidavit, 
before one of the barons of the Exchequer, of his debt and 
proceedings againſt the defendant, and the he has 
been put unto ; which affidavit, with the s bill, ven- 
ditions expones and return, together with a certificate of the 
proceedings on the outlawry from one of the ſworn clerks of 
the Exchequer, muſt all be laid before the ſolicitor of the 


"Treaſury, and if he is ſativfied of the truth of the premiſſes, 


he makes his report to their Jordſhips accordingly; and 
thereupon a warrant goes from the Treaſury to the Attorney 
General, to conſent that ſo much of the as remains in 
the ſheriff's hands, 22 de paid to 


the plaintiff towards fatisfying the debt and coſts, on bis 


J. +. edi ho di nbd 
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moving the court of Exchequer for an order for that purpoſe. 


On delivering the warrant to the Attorney General, he gives 
his conſent of courſe ; then, on moving the court of Ex- 
cheguer, an. order is made for the ſheriff to pay the money 
over to the plaintiff, which, on fight thereof, he will ac- 
cordingly do. | | 

Ide fees and expences in all amount to about 201. 

The order muſt be engroſſed and put under ſeal, with a 
ſubpaena annexed to perform it, (as in general all orders for 
payment of money, or where the is ordered to perform 
any act muſt be) and the ſheriff. or party perſonally ſerved 
therewith; - otherwiſe, an attachment for non-performanca 
thereof will not be granted. 


es, © 


. 

f 
be, 
| 


JF . inqueſt upon 


ther 


% 
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LAN DS. 


— capias ** finds the 
ontiaw ſeized or 1 f lande, the different «parcels, 
in whoſe tenure, and of what annual value beyond reprizes 
the ſutne amount to, muſt all be ſet ſorth in che inguifition 
with convenient certuinty. And then the proſecutor, by 
* its of ievari facias out of the Exchequer, for, the 
levy the profits,” and on the return thereof, by 
out Writs'of venditioni exponas' for ſelling thoſe 7 And 
afterwards by petitioning to have the monies raiſed thereput 
paid to him in the manner before · mentioned, may obtain a, 
ſatisfaction for his debt, and coſts of the outlawry., | 
But i the proſecutor's debt amounts to a conſiderab le f ſum, | 
and -the'outlawhas a * freehold inter in the, lands, cs 
not come in and reverſe the — and — 5 85 no 2 
cumbrunce prior to the inquiſition on thoſe 
profecutor may” obtain d'laſe' of thoſe, lands out. onto * _— 
cheguer, or a grant thereof under the privy-/eal., I 8 
Bt uc 


a leaſe, it will coſt the proſecutot 25 l. or upwards ; 


leaſe being cheaper than a grant under the 2 e bas a 
preference to the other method of proceeding 
IF the proſecutor would have a lage of the lands found by 
the inqueſt, he may obtain ſuch by applying to the 
lords of che Treaſury, [Rating [in the nature of a peti 1 05 ; 
the amount of his debt, the proceeding to quilawry, a1 * 
ſubſtance of the inquiſition on the capie ulagatum. | 
On preſenting this-petition, the ſecretary; will make but a 
warrant for "a" particular to the Remembrancer of the 3 X- 
chequer; "whereupon the deputy remembrancer will certify 2 
A particular of the ee © land, 70 dee e found | 
by the inqueſt. | f : 
This . deing Ganed by the. enenbrancer 
muſt be carried back to the ſecretary, of the;'T reaſury, who 
will the reupon grant a warrant. for a, leaſe, which DE 
out at the Pipe. Mer of the court of Exchequer. W 
When the proſecutor has obtained a leaſe, if the tenants 


. of the lande will not attorn tenants, to, the leſſee, an Fon 


their rents to 2 nr may ſus N Writs 770 


— — — 
nd 


"rower — 


4 Fay a frevbold intereft, 3 a chattel . as a term og 
years, may be ſold by auenditioni expenas, but a freehold cannot; 
for am outlaw-in civil. caſes does not forfeit his Oh lands, 
but only the profits thereof * his n TE 
acias 
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acias from time to time, to levy the ſame as they become 
aue; and when returned, the cozrt of Exchequer, on motion 


and production of the leaſe, will order the ſums levied, whe- 
her ſmall or great, to be paid over to the proſecutor, or 
eſſee, without any further application to the Treafury, ) 

Under a leafs, or levari, the party may take the iner 
and profits of the lands to the value extended, but neither” 
he king, nor his leflee, can plow the land, nor cut the 
ood or underwood upon it. 

As to iſſues, the caſe of Britton and Cale, Salk. 395. Ld: 
Raym. 305. and Com. 51. is worthy of notice.  - | 

On a levari facias to levy the yearly value of 551. found by 
he. inquifition,upon an outlawry, on a judgment in debt, 
the ſheriff took the beaſts of a ſtranger levant and couchant 
on the land.  T reſpaſs being brought, the ſhetiff juſtified 
nder the lvdri.—The court held, r{t, That by bare out- 
awry the party immediately forfeits his perſonal goods, and 
they are veſted in the king; but he does not forfeit the 
profits of his lands, nor chattels real, till inquiſition taken. 
And therefore that an alienation after Sutlawry, and before 
inquiſition, is good to bar the king of the pernancy—but if 
he makes a feoffment after inquifition, the feoffee” has the 
eſtate, but the king ſhall have the profits. 24y, That the 
ſheriff may well take the cattle of a ſtranger, levant and 
couchant, for they are the iſſues of the land, and the land 
is debtor : and if the law were otherwiſe, he might defeat 
the king of all by agiſting the land] and there is better 
reaſon for their being liable in this caſe than for a rent charge, 
which'is againſt common right, and by graht of the tenant. 
34;, That if there he a commoner, or another tenant in 
common with the defendant, his beaſts may be taken on the 
land, unleſs the title of, the commaner, or tetiant in common, 
be found by the inquiſition : and fot is, of a leaſe for years 
prior to the outlawry, for they are bound by the inquiſition; 
and ſo is their title, till they avoid it by a mon/trans' de droit 
brought in the Exchequer. ' 47b5, If iſſues de forfeited by 
a juror, and returned upon him, his feoffee is liable, nay, 


* „ — 1 "PM 


ä — 1 


1 
— — RT _— * * 4 


6 


* What ſhall be accounted net, vide the Pat: em. 2. 


c. 39.“ And let the ſheriff know that rents, corn ih the grange 
** and all moveables [except horfe, harneſs, and houſhold ſtuff 
de contained within the name of Mues. b 

Vo L. II. E he 
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of n Stefan from the Otithi's 
Land. b 


. Mi 175 this 25 a e or * ae, 1 e 


8 under the 3 Yr von ch is er wi 
debt, but it, mall not charge him in reverſion of remainder 
for the forfeiture ariſes from a particular default of the nar 
. on the inheritance, 

ſheriff under à levari, or roſecutot 6 vlan i a 
leaſe, 3 not take more than the value extended by the 
inqueſt ; bat 4 the Te is 71 wan found, a Writ of 
melius ing o to find the full value; and 
ſuch writ IF 7 0, 25 565 the tnquiition is defective and 
does not aſcertaih | 8 title, or t R of" th 
land ſufficiently. _ oi 


' — —8 IO ELL 
Form of ptr bo on ne ts mf of 
REP, executor." 


N 1 4. Mane. 
{nd WO. of A. B. Wh wing ener 
of the laſt will and teſtament of C: "merchant, et 


- — Sheweth, rr 
2 « That E. F. S , be- 
<«. ing indebted to your petitioner's teftator in his life-time, 
« by bond, in the ſum. of one thouſand pounds of 
1 lawful money of e conditioned for the pay- 
«© ment of five Mindred unds, with lawful intereſt for the ſame, 
<, from the twenty, firſt day of May, which was in the year 
«. of our Lord one Coun ſeven hundred and ſeyenty-eight; 
« Your petitioner, as executor of the laſt will and teſtament 
«.of the ſaid C. D. deceaſed, did, at yery great coſts ap 
« 2 in the month of 3 which was in the year 
& of our Lord one en hundred and i in 
22 fs E. F. to outlawry; and 
c be virtue of à certain writ of ſpecial capias utlagatum, 
< iſſued upon the return of the writ ** * aink 
the ſaid E. F F. directed to the then — h. 
<« eſquire, then ſheri NE he FA an of = T4 tur 
hb to the Nd wei t of ſpecial cpias uthagatum, to him direded, 
an 


LY 


- 
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« an inquiſition taken at the dwelling-houſe of J. S. called 
aq | in the 
the year, of 


« petitioner, as ſurviving executor of the laſt will and teſta- 


of the faid g. D. deceaſed, war ſeized for the term of 
* hrs, natural liſt, of, and in all and ſingular the Te 


w beyond all reprizes , that 11 t 72 
« of and in a capital meſſuage, or manſion- Houſe, with the 
« appurtenances, called = and three other meſſuages, or 


1 »% - 
« commonly called, 


«- 2nd al 7 of one Tater corn grift mill, with the appurtenances, | 
© called ——— and alſa of and in two hundred acres 5 arable, 


Her of and through a certain river, call, — the 
* 3 11 d * af "44's. 4 8 2 11 1 7 4440 as 
* pariſh of in the ſaid tounty”; and that the ſame was 


tlaw was not 
* found in the bailiwick of the ſaid ſheriff, as by the return 
* of the ſaid writ of ſpecial capias utlagatum, now remainin 

< of record in his majeſty's court of Exchequer, pode 
© other things, wy more fully and at large appear. And 
© Jour petitioner further ſheweth unto your lordſhip, that 
* the ſaid outlawry ſtill remains in full force and effect, not 
« vacated, ſuperſeded, reverſed, or annulled ; and that your 
* petitioner's ſaid debt and intereſt, together with the coſts 
© and charges which he has already neceſſarily been put 
© unto, in proſecuting the ſaid E. F. to outlawry, amount 
* to a large ſum of money * that is to ſay, to the ſum of 


2 -—"7 Wh and 
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« 5 wards.” 'B reaſon whereof.” your wtitic er hat 
a £10 | appear is, « wha prevented and hinde ered hier ad. 
* e th s of the 72 wt . the teſkator, And 
© fulfilli e duty and truſt r oled in bim, as wo gl 
wy * viving Nor of the fajd 3 . deceaſed. N Wherefore 
2 Fur, petitioner humbly, prays your lordſhip”: s favour and 
< interpoſition, that by and with che conlen 1 "of his majeſty 
« d in this behalf obtained, a Teaſe thay 
. to your petitioner, by and from his. m {f $. court 
« FE. Exchequeſs whereby your petitioner may be enabled ty 
2 lexy; take, c collect 5 receive, the iſſues and 8 4 
LS 4 ihe aid outlaw's lands, tenements, and free NS 
« found by the GA Inquiſition, to the value thereof, er 
ee e Hh NY extended, till ſuch time as Fu 
2 HERE thereout, ſh my ade, collected and levied, to 
© 0 your, Pt 5 s ſaid debt, N I S and 
es z ot until. ſuch, time as the, fajd E. F. hall cauk 
"the ud outlawry, fo had in due form of law 5 7 bim, 
al, ; be. reverſe 5 annulled. And your PEAR 45 in 
— — ſhall exer pray, Mn rev * a- Hiw 


5 1 0 guet mould underyalue Jand, 6 mo all the 
Wt or effects ſhould. not e be 2 4 Fab 
e e lader. or if en Would be 8857 ect i 15 | 
it of. melivs i enquiren may. go fro 
2 8 Wong the Sheriff muſt Nee Ki AR = 
and enquire more particularly, and return the i Waun 
which he Jbal * 3 to the Barons. 
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ſaperſedeas mut be carried, to the 8 


Ol ſuperſeding the Ex 16 N before O utlawry, 


F the defendant has notice chat an exigent is iſſued out 
againſt him, and would avoid the outlawry, he muſt find 
out to what Sheriff the writ is directed, and get à note of it, 


N 


particularizing at whoſe, ſuit, the cauſe of action, and when 
the exigent is returnable ,. from which note, the Filazer in 
B. R. dr Exagenter in, C. B. will make out a ſuperſedeas 
on the defendant's attorney n an appearance; which 
de, griff for his allowance 
thereof, before the return of the exigent*. . 19 59 
The „ is.a, writ taking notice of the sigi faciat ha- 
SLLLEF) 'S 'Þ1.- 1 [a+ 4 
ing ſu xd, at, whoſe ſuit, and for what cauſe; and orders the 
Sheriff to forbear further proceedings, as the defendant duly 
appeared in court before the iſſuing thereof, and offered to 
anſwer the plaintiff; although the fact, perhaps, is the con- 


If the, defendant ,,thus ſuperſedes the exigent before 
outlawry prenounced, no bail is required, let the debt be 
ever ſo large :; Whereas, if a defendant ſuperſedes or re- 
verſes an _out{awry had againſt him, he muſt put in bail, if 
he was outlawed by a /hecial original requiring bail, 

The 8 to an exigent muſt, be delivered to the 
Sheriff before the return of the exigent, Barnes, 319. 

In ſuperſeding the exigent, the defendant muſt pay the 
plaintiff the coſts he has been put unto by his proceedings. 
Proceedings on an exigent po/t ca. ſa. were ſtayed on mo- 
tion, defendant after the 2% and before the return, becoming 
4 priſoner in the Fleet, and plaintiff left to charge him in 
execution, Speed v. Barber. Barnes, 321. | 


[ 
1 
| 
| OD 


* The fees amount to about 10 5. Wl 27. for entering the ap- 
Rn 6. the ſuper ſedeas - duty, 17. 6d, ſeal, 7 d. and al- 
wwance by the Sheriff, 25. 44. | 

| FT 4 Of 
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GRATIS. 


TH 13. * Nl; 8 

Poe if hide defendane: la . the exigent 
Sth Pas debt originally required bail, yet the de. 
fendant was not obliged to put in bal; but the courts now 
hold, that if the defendant. ſtands, + to be, outlawed, ani 
will then come ic; Ii. e voluntarily come in] and th 
cCauſe of action requires bail, he muſt put in Nat as ap- 
F Daley. Bur. Rep. 4 . 1920. Dee 
tion was, W in a caſe origin ly requiring ſpeci 
+466): and the defendant ſtanding out to an outlawry, he 
can come in and appear to the outlawry without putting 
in ſpecial bail? Per cur! There ought to be 72 bail: 
it would be unreaſonable, that a defendant ſhould gain an 
advantage, by ſtanding out until proceſs of outlawry, He 
. certainly; ought not to be in a better 2 Bey, than if 
- be: had appeared at firſt. And accordingly. direction wa 
iven, 4 that the Filazer ſhould not Mas a uperſedeas til 
dhe 32 bad put in ſpecial hal,” And a a, week. was 

* him for that purpoſe. 

Inſtead of driving the party to a vit of error, to ok 
— had againſt him, the court will, at this day, in 
moſt caſes, relieve upon motion, where pacty, comes 
in gratis upon the exigent, if the proceedings have beer 
irregular or unlawful. 

. +1: Arreritof to an allacatur to the exigent coli 
not be ſealed in che morning of the day whereon the alb- 
catur was returnable, it being an holy-day, but was ſeal- 
ad and brought to the Sheriffs office in andon, about an 
ov _ after the defendant was returned outlawed. The pro- 
| co by ſpecial original in an action on the caſe on 
2 which required bail. Motion and rule was to 
: Thew cauſez deſendant ſhould not have leave to ap- 
: gears and ſuperſede; the exigent on payment of coſts. On 
221 cnuſe, the court was not willing to ftrip the 
plaintiff of an advantage which he had fairly and regularly 
obtained. Before a — 1 is returned outlawed, he may 
ſuperſede the exigent,, though founded on a ſpecial origi- 
nal, and ace deer be ever a large But after he is 
returned outlawed, he cannot reverſe the : outlawry without 
bail; — ook abſolutely; bound to pay the money, 
without power to render the principal in heir diſcharge. 
8 that W on the outlawry be ſtayed on 
2 payment 
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payment of the plaintiff's debt and coſts within a month; 
len, but in default, the rule to be diſcharged, and plaintiff at 
on — to proceed on the outlawry. ten ru v. Fox. As 


any lt ah appeared that, pending the exigent, defendant was a 
the rifoner in the vaol for the city of York,” for which rea- 
2 the court ordered the outlawry to be reverſed, without 
payment of coſts to the — upon enter- 
a common appearance arnes, zal eely v on. 
i 8 outlawry had Nenn a bankrupe was revered 
motion. Anon. B. R. 

The outlawry was commenced and compleated, during the 
1 'defendant's' reſidence in Ireland; and, on motion, it was 
ordered,” at his expence, to be reverſed, without bail or ap- 

ce. Where the court ſee an unlavrful proceeding, 

7 will not put the party to the expence of à writ of 
tl error, but will avoid * 11 — — mans in a E 
mary way. Barnes, 325. Reilly v. OC 

Motion to reverſe outlawries on common cla an 8 at 

rk the plaintiff's expence, on affidavits of — 3 
1 appearance and dealings, ſworn by themſelves only. 
bY Let the rule be enlarged until next term, that hd plaintiff's 
ou attorney may, in the mean time, make farisfaQion to: the 

parties. Barnes, 320. 

Rule to ſhew cauſe, why outlawry ſhould not be edyerſel 
at plaintiff's expence. It appeared that two writs had been 
ſued out, and defendant could not be arreſted. He lived on 

the confines of Surry and Kent; and when the Surry bailiff 
came to arreſt him, he jumped over an hedge into Kent, 
and put the bailiff to — Per cur. Though che de- 
fendant is ſworn to appear publickly; yet it is he 
kept out of the way to prevent being arreſted. Rule diſ- 
charged. But, by. — the debt and coſts to be paid 
out of the money in the Sheriff's hands; and the overplus 
＋ to the defendant.” | Holman v. Brafter. ' Barnes, 320, 
On motion to reverſe an outlawry, the "defendant, and 
three others, ſwore” chat he was always vifible; but the 
court refuſed, and required politive ag that he might 
= been ferved with proceſs. 3 by 
n motion to e an a s 
defendant, Gar he wes + puck vir viſhle man; ; — by 
* E 4 q return 
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.Mfappariageo, the Ex168xT,'andobreverſing 
-.. the-OuTLAawry' by Motion: on on in 
| GRATIS. An 


return of the proclamation was bad, it importing, that 
prodlamations were made as the Sheriff was by the writ 
commanded, but not where or according to the form of 
_ the ſtatute. That the defendant; was a publick viſible 
man, was denied: and it was fully proved that he abſcond. 
ed; and his living was under a ſequeſtration: The court 
. ſeemed, to think, the return of the proclamation was: ſuf- 
. ficient; but ſaid, that a8 to that, the deſendant might 
bring a. writ, e error. And the rule to ſhew. cauſe, why 
the outlawry ſhould, not be reverſed, at the plaintiff's ex- 
pence, was cb Dot v. "Rabin, clerk. rai, 
LI 
5 d Les cauſe, — y geld wot be ente 
1. intiſf s expence. on part of the 
deſendant, chat he was a — viſible man, and that 
che plaintiff had not endeavoured to arreſt him. That the 
capias, alias, and pluries, were all ſued out at the ſame 
time. That no affidavit of che debt was indorſed on the 
Writs, (though bailable] purſuant to the ſtatute to pre- 
a vent vexatious arreſts. That no date was on the. writs, as 
required by the ſtatute. The aſſidavits, as to the defend- 
an s viſibility, were fully anſwered, and his total abſcond- 
ing proved. And the court held, that in caſe of a total 
abſconding, no endeavours: to arreſt are neceſſary. That 
, ſuing out the capiat, alias, and pluries together, was regular, 
and warranted: by conſtant practice. That on proceſs 10 
-outlawry, no vit for bail is required dy the ſtatute, 
or the courſe of the court, nor is a date to (ſuch proces 
2 807 Rule een without coſts. Farmoerth v. Guth. 
a e eee of, 
| goes lol of an exigent, 
75 ag be regularly outlawed, 4 Koll. Ar. = 3 
arnes, To "+ 557 N 971131 G3 
ö eral outlawries, bad been pronounced abore. a 
year, and tranſcribed; into the exchequer,—one * 
And B. a ſrcond againſt. 4. and the thürd againſt B. all at 
the PRES proſecution. 2 and Nobert, authoriaed 
by power of attorney exec deſendants, applied on 
wy behalf, and obtained a. —— — —— theſe 
outlawries ſhould not be reverſed at plaintiff” &(expence,/ de- 
e the time the writs of * ode? and ſill be- 


ing 
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Ofappearing to the Ex16 N, and of teverfing 


the OurLA WAV by Motion on coming in 


GRATIS. ; 


ing in parts beyond tlie ſeas. On ſhewitg cauſe it apptar- 
. = n had been abroad three heats, and pro- 


never intended to return; and it Was urged, that as 
they ſtay abroad longer than their lawful occaſion requir- 
ed, ſuch ſtay muſt be locked upon with à view to defeat 


juſtice and conſequently, they were Ne That 
3f noty they ought to bring their writ of error, and {} 


| ould hot 
be relieved by motion. The court thought it Uiſeretionary, in 


them torelieve by motion, or put the parties to a writ of error, 


according to the circumſtances of the caſe.” Coutts hive gone 
further of late years, chan heretofore,” on motions, às more 
effectually to expedite juſtice, fave expence, and preſerve 
credit and charactets; There is no ſufficient foundation 
for the court to order the plaintiff to revelſe theſe outladv- 
ries at his on expence. But as they are not ſpeclal, Pur 
only common elauſum fregits, defendants have 2 Tight to re- 


verſe them at their oi expence, on 2 


nees and payment of coſts. Rule made accordingly. 
efendants, before the outlawries were tranſcribed into 74 


Exchequer) might have reverſed them, on entering cbm on 


appearanocs, and payment of common cofts, as far as the 
jus pores now, r they are tranſcribed, coſts muſk be 
paid to the time of the reverſal.” Barnes, 3244. 
Defendant was outlawed while reſident at Jamaica, for a 
debt contracted in England, and was abroad when the pro- 
ceedings to outlawry were firſt commenced. On ſhewif 
cauſe on 'a rule made, why the outlawry ſhould not be re- 
verſed at the plaintiff's expence, it appeared," that the de- 
fendant was an abſconding perſon; and that the motion, 
though in his name, was not made by him, but by à third 
perſon ;' and the matter appearing to be a contention between 
creditors, the coutt would not "exerciſe à  Uiſcretionary 
8 ſo as to relieye the defendant in a ſummary way: 
he- plaintiff has had no remedy for his debt: The court 
will not take from him the legal N he has got.— 
The defendant, if he chinks fit, may bring his writ o error. 
Rule diſchargedi.- Barnes, 35. 
After the return of the erigent, but whilſt it remained 
in the hands of the Sheriff, and before the ' defendant was 


. lcturned outlawed, dhe court made à tile, that a /iperſeldeqs 
id 1; bas eule To 217 vr OE en 150 gr e, 


E 


Of appearing to the Exic x, and of rexerſing 
the OuTLawzy by Motion on coming in 
GRATIS. $ $78 
to the . exigent ſhould be allowed on of coſts. 
c 
After outlawry pronounced, defendant moved to (et afide 
the outlawry for, want of proclamation. Per cur, | This is 
not a fit matter to be determined in a ſummary way; the 
_ defendant may bring his writ of error. Barnes, 323. 
- , Note, Outlawries pronounced without proclamations, are 
Void by che 31 Ele. 33. 8 
| Motion that plaintiff might reverſe an outlawry at his 
- own.  expence,/. the, defendant being in parts beyond the 
IF ſeas at the time he was outlawed. Per cur. The defend- 
ant may take advantage of this by writ of error; but it is 
ms matter of irregularity. Blunt v. Bealz. Barnes, 320. 
Aa. JIQ» : y My, N 
n Ti plaintiff having commenced a proceeding to out- 
ry againſt defendant, he gave notice to the plaintiff that 
be had appeared, and obtained a ſuperſedeas to the exigent. 
\'Plainuff ſearched at the Compter, [as the outlawry, was in 
London] and no ſuperſedeas being allowed there, defendant 
a was returned outlawed, who moved to. ſet aſide the out- 
_ Jawry. On ſhewing cauſe, defendant alledged, that he had 
entered an a nce with the Exigenter; but that appeared 
to be unnec and a novel impoſition by the Exigenter. 
The court held, that the ſuperſedeas is in itſelf an appear- 
- ance, if delivered to the Sheriff before the return of the 
erigent; but that not having been done, the defendant: is 
regularly outlawed; and the rule to ſhew cauſe, why it 
- .. ſhould not be reverſed at the plaintiff's expence,. was diſ- 
charged. Barnes, 3g. * 
In C. B. it was moved, that the plaintiff might reverse 
an outlawxy at his own ee that the de- 
he Fleet, in execution for the 
" plaintiff in another ſuit, and that he knew it; and it was 
becauſe the plaintiff ſhould have brought him to 
e bar by habeas corpus, and there have charged him with 2 
new declaration. v. Colebatch. Salk. 495. | 
A writ of allocatur on the exigent had iſſued [after judg 
ment and ca. ſa.] returnable the firſt return of Michaelmas, 
whereupon defendant was returned outlawed 16th of July 
preceding. It appeared, that the plaintiff died 6th of Aug. 
and that a commiſſion of bankrupt iſſued againſt defendant 
on 


. 


\ 
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"Of appeating'to the Exio EN, and of reverſing 


tlie OurLAWRY by Motion on coming in 
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on the 21ſt of Aug, preceding the return of the exigent. 
Defendant obtained a rule to ſhew cauſe why — 
Would not be ſtayed, which rule was diſcharged; the court 
being of opinion, that the writ and return muſt be filed, 
pps Ton the plaintiff's death after the outlawry: Be- 
fore an actual affignment by commiſſioners of bankruptcy, 
the crown is not bound, though there is à great difference 
between an extent in aid pro rege, and an Sulgery for a pri- 
vate perſon's debt. Here is no foundation to tie up the 
plaintiff's hands; the plaintiff meaning the repreſentative 
of the original dlaineiff may proceed if ſo adviſed. French 
v. Manby, Barnes, 323. {7 amen | 

It was the practice in the Common Pleas, before the Fat. 
4& 5 M. & M. c. 18. to allow a defendant, upon appear- 
ance p attorney, to reverſe the outlawry, and not to require an 
7 in perſon. But in the King's Bench, no one in any 
caſe, civil or criminal, could reverſe an ontlatory, without an 
appearance in perſon, till that ſtatute, unleſs where, ex ſpeciali 
Fratia upon a reaſon afhigned to the court, they indulged him 
to appear by attorney, as in fickneſs, We. Cro. Jac. 462. 


but then the entry was, that he came in perſon *“ Quad 


venit in propria perſona,” the law being clear, that n an 
e Kc ought h appear in perſon. , Vide Carth. J. Skin. 
16. Salk. 496. But to remedy the inconvenience and ex- 
pence attending an appearance in perſon, that ſtatute enacts, 
That no perſon who is or be outlawed in the faid 
« court, for any cauſe, matter, or thing whatſoever, [treaſon 
and felony only excepted] ſhall be compelled to come in 
« perſon into, or appear in perſon in the ſaĩd court to reverſe 
« ſuch outlawry, but ſhall or may appear by attorney and re- 
* verſe the ſame without bail, in any caſes, except where 


I ſpecial bail ſhall be ordered by the ſaid court.” 


Nane T * 
k - 114 1 
5 


1 Df;-Dutlawry. . 


Of Pear ring to the EX1GENT, GRATIS, and 
500 5 reverting the Outlawry by WII Hor 
ERROR. , | ' 


7 £,%* 4a a. * 
. 2 er 


"PHE, courts, inſtead of driving. the party to his crit « 
1 e e taobth an outlayry had againſt Rim, will 75 
as appears from the foregoing caſes, relieve him on motion, 
where the proceedings have been irregulat; but in doing 
this, the courts always require, that the defendant. pay the 
pan his colts. up to the exigent, ,uplefs-where the plalatiff 
has. proceeded. intentionally irregular, and with a view to op- 
pteb. But where the, defendant is, driven to his writ of errar 
to reyerſe the N either upon coming in upon the 
Exigent, Ac. fratii, or brought in upon the capias. utlagatum, 
12 in all caſes, pay the plaintiff bis colts to the, gut- 
ry; and, Where /pecial bail is required, he muſt put in 
U, either beſorę error. can be brought to reverſe the out- 
Yawry, or elſe upon the reyerſfl . 


; BY che 31 El. c..3, / 3. it is enafted;,* That before any 
« allowance of any writ. of error, or reverſing any danse 
* be-had, hy plea or otherwiſe, through or by want of any 
e proclamation. to be had or, made, according to the fotm 
< of this ſtatute, the defendant and defendants, in the original 
action ſhall put in bail, not only to appear and anſwer. to 
© the plaintiff in the former ſuit, in a new action t be com- 
t menced bythe plaintiff for the, cauſe mentioned in the firſt 
< action, but alſo to fatisfy the condemnation, if the plaintiff 
< ſhall begin his ſuit before, the end of two'terms, next after 


©, allowing the, writ, of error, or otherwiſe avoiding of the 
« ſaid outlawry- y a ena} 1:44 nöd uv 10112 R n d 
his ſtatute requires hail to be put in before the allowance 
of. CHO, only Where the error is for want of proclamations... 
But for 517 other cauſe than for want of proclamations, it 
is ſufficient if bal. is, put in before the reverſal of the out- 
awry, by the writ. of error, if the original cauſe. of Alion re- 
S Lobo od {gdh ligd 1£1aGt , ud ok. 

As where error was brought to reverſe an, outlawry in Cheſ- 


ter ; to which the defendant in error pleaded, that no bail was 
put in before the allowance of the writ, of error, rearing 


io the 31 Kl. he 


El. g. 3. Per cur. This is no plea, or it is w. 

enough, if bail be put in at any time before the reverſal. 
The error was the want of pro comitatu. Wilbraham, Doy- 
_ keys LA. Rom. Hos. „ 29th 1905) ets 2209 
So where, pending error to reverſe an outlawry on meſve 
proceſs, the defendant in error moved to quaſh the writ, 


cauſe 
* 
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| of appearing to the Ex TOENT CrAtrs, afd 


' of reverſing the” Outlawry by 55 RIT of 
FERRoR. 


becabſe | no bail was given. Sed per cur. That is never dobe 
till the 'oitlawry 1 is reverſed ; and then we take bail to ap- 


pear to an original, to be i within two terms. Duckett 
v. 4 Sera. 951. EY 


retry of the cepi ee and for deins what che court 285 


„ Y+ 4s 


'y bin is an indulgence. by 4 


i other caſes. | Sali. 406. But vide the caſe of Cumpbe v. 


Deli, Barr. 4 pt.” 1920: Where it was held, that a' een. 
dant, coming in after outlawry, muſt put in ee bail; before 
erſedleas or reverſal” of -outlawty, if the original caufe of 
101 required ſpecial ball: which determination ſeems to 
have been founded on'the caſe of Serecoli v.  Hampfon, bart, 
8 1 Wi z. which was as follows: 
. ee den in a perſonal action, without 
any afidavit" of the plaintift's demand: and having . A 
error, de aſſigned his being beyond ſea at the time of the gut- 
liwry; for which the court made no alben Rel reverſe it; 
but the queſtion was, upon what terms they ſhould do it, the 
plaintiff inſiſting on ſpecial bail, and baving now made a pro- 
per atfidavit;" and the defendant inſiſting to file common bail 
5 The court, upon confidering of the 4 & 5 NV. & . 
n Tinþowers the outlaw to appear By attorney, 


ka be & Ad bee and fas, it mall be reverſed without bail in all 


Caſes but cc where ſpecial bail ſhall be ordered by the court,” 
declared, they were of opinion; they had a diſcretionary power 
to his yl it or not; and that che want of an affidavit 
ee, Belt Ras is on r to 4778 75 
Lev 4 nd Her re WH e in time fòͤr the new action that 
muſt, be get And ech the '3r Eliz. c. 3./ 3. is the 
only act that requires bail, it 15 I to be inferred from 
thence, that in other caſes it ought not to be inſiſted on, for 
that act makes a new error, and the bail 1055 it is abſolutely 
le 6 pen am ag mn ö Oo 


* 
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Of the Arreſt upon the Calas [7 OR 
vun, of Bail thereon, and of. reverſing, the 
Outlawry by WIT or ERROR afterwards. 


E a deſfendant was arreſted upon the .capias utla pl he 
1 ſheriff N NN A 4 22 Ke 
is excepted out tutes of £ 9. 
13 (ar. 2. Aae — a:. We by Bee e LE * 
received for diſchar ging him To 9 
But by the 4 & 5 97 8. /. K ances, 

Tbat if any perſon, , outlawed, in the s aid court (other 

<«, than for tre n and felony) ſhall be taken and arreſted u upon 
<« any capias utlagatum out of the ſaid court, it ſhall and may 
de awful for * ſheriff, who N or ſhall, arreſt ſuch per- 


<« ſon. {in all caſes where ſpecial bail is not required by Ne 


aid court) to take an attorney's. engagement, Bog 

hand, to appear for. the ſaid defendant, and to reverle the 
< ſaid. outlawry; and, thereupon to diſcharge. the ſaid de- 
i fendant from ſuch arreſt: and in thoſe caſes, where | an 
« bail js required by the ſaid court, the ſaid ſheri 
<« may take 3 of the ſaid defendant by bond th on 4 65 
or more ſufficient ſureties, in the penalty of 
, ſum. for which ſpecial bail is required, and no more, for 
< his appearance by e in Og. faid court, at the feturn 
of the ſaid writ;..and to do 1 
« ſhall be required by the ſaid LAG 1 after feb, bond 
« — 29 to diſcharge the fad e fendant from the ſaid ar- 
66 ” 

And by ſef..5 it is further enacted, tech 
_ <. outlawed ey | and taken andarrefted upon a 
* « utlagatum, ſhall not be able, within the return of. = 


writ,. to give ſecurity. as afoteſai A, Fakes polo 
* « dal is required, ſo as he be co 
e thereof, chat whenſoever the ſaid 105 ener thal "wa 
0 cient ſecurity to the ſheriff, in whole cuſtody he 55 
«for * ee by attorney in the faid courts 6 


* i : Tz 
* 1 1 1 a 4 Nene 3 a a | dl 
— — 0 


Wy 4 « The ſaid . the nf King's. Bunch dhe 
ſtatute being made to prevent malicious informations i 
court of King's Bench, and for the more eaſy reverſal of out 
lawries in the fame court, But notwithſtanding, all perſons ar- 
' reſted upon the capias urlagatum out of the Common Pleas, after 
outlawry there, have always been bailable 45 Ly making 
thereof, and before might hank been e's IT 
to the capla: H Vide * + in 13 es 


« return 


* * 
wi. eas ww e e + _ cc a% was a 6s ani wr . Ro” a” 
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Of the Arreſt upon the Carras UTLAaGa- 
Tum, of Bail thereon; and of reverſing the 
Outlawry by WRIT or ERROR afterwards. 


4 return in the term then next following, to ven 2 faid, 


00 wry, and K do and perform ſuch other thing and 
c thing . all required by the ſaid court; it and 
«" ay be Ywful for the ſaid elf, after ſuch ſecurity _ 


« to diſcharge 8 at liberty” the. faid priſoner for the 
7% ſame. 9 - 

It is the allowed Pes of e of "TS Phils 
ſuffer. "defendant coming in by capias utlagatum, the ſame 
term on which an ous. is returnable," to avoid the out- 
lawfy without writ of error, by ſhewing, that he purchaſed 
x ſuperſedes out of the fine court, and delivered it to the 
ſheriff” before the quits exa7us, Wc. or by ſhewing any other 
matter apparent on the record, which makes it erroneous, as 
the want of original, or the omiflion of proceſs, or want of 


| ing t to be ſheriff, or a variance between the ori 
gent, 'or or othef᷑ proceſs, or the want of ſuch urn, 
Sd 25 ls requited bythe 1 Hen. $.—Yet, it is ſaid, in m 
books; to be the conftant'courſe of the court of King's Beni 
never to reverſe an outlawry on the crown fide, either in 9 
ſame or à different term, for theſe or other errors of a like na- 
ture, without a writ of error. 2 Faul. P. C. 458. and 
ſever Auttorities there cited. 
But, in civil caſes, the King's Bench, as well as the Com- 
_ Pleas, at this day, will generally reverſe an outlawry on 
as is ſeen in the foregoing pages, without driving the 
his writ 'of error, Whether he comes in in the ſame 
ane 'or Me: 0 or the exigent or capias utlagatum. 


But, in refieving by motion, the court always have regard to 


the plaintiff's cauſe of Ain, and the ſituation he is in to- 
wards*the recovery-of dis debt. 

A. Who was à fortign' merchant, and never in England, 
was outlawed at the ſuit of B. in an action on ſeveral pro- 
miſes for goods fold and delivered; and, on a ſpecial capias 
wtlagatums\ a ſhip, and other effects delonging to A. were 
ou ; &' forfeited upon this outlawry; and it was moved, 

s outlawry mzy' be vacated, and reſtitution awarded, 

985 3 5 produced” And read, that the defendant was 
never infra "l; em, 114. that he never was in England, and 

therefore coul * 1 0 be qutlawed becauſe that Was putting 

dim extra len. Sed per cur. This one th, not be. 
70 vacate 


4 writ of proclamation, c. or a return by a perſon 


* 
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| Of the Arteſt upon the Carras UT LAC A- 
Tun, of Bail thereon,” and of reverſing the 
Outlawry by WATT or ERROR afterwards. 


vacated upori ſuch affidavits; but the defendant may bring 
a writ of error; which he was compelled to do, and thereupon 
to put in bail to the action in which. he was outlawed ; and 
then the plaintiff conſented to the reverſal: ' Matthews v. 
Erbo, 2 Ld. Raym. For, unleſs the court 
drives the defendant to his writ of error, in ſuch "caſes, a 
N 2 might contract debts, and then go beyond ſea, and ſo 
e out of the reach of the law; therefore this is faid to be a 
good way to get bail of a foreign merchant. 
In debt upon a bond entered into by the wife, dum ſola; the 
hufband was abroad and outlawed; and the wife, though ſhe 
appeared publickly, zo2ived. On motion to ſet ahde the out- 
lawry 7 the wife, and to zeftore her the goods taken on 
a ſpecial capzas utlagation,- on affidavit that they were her ſe- 
parate: goods; the court held, that the goods muſt be taken 
to be her Þn/band's goods in point of law; and that, if ſhe 
had any equitable right to them, ſhemuſt-reſort/to a court of 
equity: but, as ſhe appeared. publickly, ſhe has been wrong- 
fully waived; and therefore the rule was made abſolute for 
ſetting alice the outlawry againſt the wife, but diſcharged as 


- to reſtoring the goods. Biſcoe v. Nennady and his wife, in C. 
z „%% — 
Defendant was taken on a capias utlagatum on a Sunday, 
and therefore he moved to be diſcharged, the taking being 
contrary to the ſtat. 29 Car. 2. But, notwithſtanding the 
court held the taking bad, they refuſed to grant an attach- 
ment, and put the defendant to take the remedy given by the 
ftatiite.”  Uſdorne v. Carter, Barnet, i999. 
"Defendant was waived ſpecially on meſne proceſs, as 2 
ſingle woman by the name of Dun/ter; and after the exigent, 
before the outlawry, ſhe married one Pri/eley ; . 
being taken by a capias utlogatum, after the outlawry, on mo- 
tion, a rule Was obtained to ſhew cauſe, why the outlawry 
ſhould not be reverſed, at her huſband's expence, on his en- 
2 common appearance for himſelf and his wiſe. But 
e rule was diſcharged, the court refuſing to interpoſe in a 
ſummaty way, as the marriage was after the exigent. -; I bite 
V. Dunfeer, arnes, 321. 41 „ 
H. was outlawed in two actions, one was 10 the other 
404. and, upon reverſing the outlawry, the court; took ſpe- 
cial” bail for the firſt, and an appearance for the other; the 
18 2 recogni- 
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r was taken purfuant to the 31 El. c. 3. 
Salk. 490. ; | | F 
N were outlawed in a joint action againſt them, 
and one moved, that, on filing common bail, ſhe might have 
liberty to reverſe the outlawry. Sed per cur. The writ of 
error, to reverſe the outlawry, muſt be brought in the name 
of both the parties that are outlawed; and, if one only ap- 
pears, the other may be ſummoned and ſevered, and then the 
outlawry may be reverſed for the bencfit of the party appear- 
ing only, Symmons v. Bingoe and Cooke. B. R. Salk. 496. 
elend being arreſted on a 8 utlagatum, the ſheriff 
took an attorney's engagement, under his hand, to appear for 
the defendant and reverſe the outlawry, without taking ſecurity, 
by bond, in double the ſum fer which bail was required, purſuant 
to the act of 4 & 5 V. & M. c. 18. On ſhewing cauſe, 
why an attachment ſhould not iſſue againſt the ſheriff for 
diſcharging the defendant out of his cuſtody, it was urged, 
that he neither did nor could know, that it was a caſe re- 
quiring bail, as the capias utlagatum was not marked for 
bail ; and that 12 Geo. I. c. 29. required an affidavit ; and 
that the ſum, for which bail is to be taken, is to be marked 
on the proceſs, c. For the plaintiff, it was urged, that pro- 
ceſs. of outlawry is not within the ſtat. 12 Geo. 1. that this 
was by ſpecial original; and the cauſe of action was expreſſed 
in the criginal proceſs, in which it ene he was entitled to 
bail.— The court were clear, that this was not a caſe within 
the 12 Geo, 1. and thought the ſheriff had acted improperly 
but, as there was an affidavit of the under-ſheriff, that he had 
acted to the beſt of his underſtanding, without any ill in- 
tention, they enlarged the rule in order to give the ſheriff an 
opportunity to put in bail. After which the ſheriff undertook 
AO the debt and coſts. Cracraft v. Gledowte, Burr. 4 pr. 
1482. 

A. owed money to B. on judgment, and to C. on a bond. 
A. was outlawed at the ſuit of the obligee, and his lands ſeized 
on the outlawry ; and the queſtion was, whether the conuſee 
of thejudgment could extend theſe lands ; and it was held the 
outlawry ſhould be preferred, and that the King's hands 
ſhould not be amoved, unleſs the conuſee could ſhew covin 
and practice between the obligor and obligee. . Salk. 495. 
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NN aQtion on the caſe lies for the eſcape. of a priſoner 
outlawed. Stra. 901. i. e. A qui tam action on the 
caſe, if outlawed on meſne proceſs; the plaintiff having an 
2 and a. damage, and the king an intereſt for the for. 
But if outlawed, after judgment, it ſeems debt lies for 
the eſcape at the ſuit of the plaintiff only. Vide Cro. E. 
06. | 
7: Upan.the reverſal-of outlawry, the party is reſtored to ol en, 
he has loſt. | | K r 
If che goods of a perſon outlawed are fold by the ſheriff, hic 
upon a N utlagatum, and after the outlawry is reverſed, 
he ſhall be reſtored to the goods themſelves ; becauſe, the Irav 
ſheriff was not compellable to ſell thoſe goods, but only to 
= them to the uſe. of the king. 5 Co. 90. Hoe's caſe. 
Roll. Ab. 778. S. C. cited. Cro, El. 278. S. P. adjudged, eit 
And wide 2 Jon. 101. 2 Show. 58. pl. 52. 3 Keb. 871. tla 
There ſhall be a reſtitution of profits actually paid into the is 2 
Exchequer. | | Nn | 
At common law, goods. and chattels only were liable in 
perſonal actions; and as proceſs. of outlawry, in perſonal 
actions, was given by ſtatute, goods and chattels only ſtill dutl 
remain liable, becauſe they were only chargeable in perſo- 
nal actions, i. e. They are forfeited to the king, and he er 
ſhall have the pernancy of the chattels real; but this is by 
conſequence only—the party being extra legem, is thereby 
become incapable to take the profits himſelf. 
A writ of error to reverſe an outlawry in any civil caſe, 
is not often heard of now, as the party generally comes ur 
in and reverſes it by motion, and ſatisfies the debt and mz 
coſts, or juſtifies bail to appear to a new original; or, if 
ſpecial bail is not required, enters a common appearance; 
in which caſe the outlawry is reverſed of courſe before 2 
judge, or in court, by confeſſion of ſome trifling error in 
the proceedings; as, the omiſſion of any letter, irregularity 
in any of the proceſs, want of proper addition, want of 
proclamation, want of filing the writ of proclamation, or, 
in ſhort, any trifling matter whatever ; which, in ſuch caſes, 
is uſually confeſſed by the plaintiff. For, as the intent of 
_ proceeding to outlawry is anſwered, either by the payment 
of the debt and coſts, or by having good bail put __ 
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and the event of the action, any objection to the reverſal 
pf the outla wry would be idle and nugatory. 18 
In order to reverſe an outlawry, without an actual sorit 
error, the defendant's attorney (having entered an ap- 
bearance) gets a copy of an exigent, on which is uſually 
arked the error; which being pointed out to the Secondary 
or prothonotary, and then ſhewn to one of the judges, if in 
ourt, or to a judge at chambers, a certificate is made 
hereof, if in court, or an order, if before a judge, to the 
lerk of the outlawries of the ſaid reverſal. On ſight of 
hich order or certificate, the Clerk of the outlawries marks 
he outlawry book, diſcharged; and then the reverſal is 
drawn up in paper, and entered upon the roll, and the de- 
ndant is thereupon reſtored in ſtatu quo prius. | 
This is the uſual way where a' perſon is outlawed, and 
either his body, goods, or lands, ſeized upon the capias 
tlagatum. But if his body, goods, or lands be ſeized, then 
is attorney muſt go to the Clerk of the errors; and on put- 
ing in ſpecial bail, if requiſite, he will make out a ſuperſe- 
lea to diſcharge the perſon or his effects, if taken, or if 
ot taken, then for the ſheriff to forbear. But if a man be 
dutlawed after judgment, a reverſal in the manner before 
ntioned will not be allowed; for an outlawry after judg- 
ent cannot be reverſed till the plaintiff hath ackriow- 
edged ſatisfaction on record, or the defendant hath paid 
e money into court. | pa 
When a defendant to reverſe an outlawry is obliged to 
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ſe, out an actual writ' of error, he muſt apply to the proper 
ves urfitor for the writ; who, on 2 * given him, will 
1 make out the writ, which is to this effect: | 

ce; nd, to wit, George the third, by the grace of Grd, Ec. 
e 2 


To our Juſtices aſſigned to hold pleas before ourſelf, greet- 
in ing. Becauſe 10 the record and — an alſo 
rity in the pronouneing the outlawry againſt C. D. late of 


t of Lindon, merchant, in u plea of treſpaſs on the caſe, wheteon 
5 he is outlawed in London, pronounced befdfe us returned, 
cs, 


as it is ſaid, a manifeſt error hath happened to the great 
t of damage of him the ſaid C.- as by his complaint we have 
underſtood. We being willing che error, if any hath 

to been, ſhould be duly re and full and ſpeedy 7 
T 2 | one 
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done to the ſaid C. in this behalf, command you, that if th 
outlawry aforeſaid is returned before us, as it is ſaid, then, 
the record and proceedings aforeſaid being inſpected, ya 
further cauſe to be done therein, for the error and vacat. 
ing of the outlawry aforeſaid, what of right, and accord. 


ing to the law and cuſtom of England, be meet 1 
be done. | | 
Witneſs ourſelf at ee e this day of. 
| in the twentieth year of our reign. 


When the writ of error is duly made out and ſealed, tf 


_ defendant muſt get it allowed by the court, bn which d. 
lowance the allocatur is ſubſcribed. 
If the error is in the exigent or return, or allocatur, or it 
the writ of proclamation or return thereto, [having firſt put i 
bail according to the ſtatute] or in any of the proceeding, 
be gets a copy thereof, and ſpreads the whole record, au 
aſſigns the errors in this manner: 


| Afterwards, to wit, On — next, een in thi 


ſame term, before the lord the king, at Meſiminſia, 


comes the ſaid C. D. by his attorney, and im- 
_mediately ſays, that in the pronouncing of the outlayry 
aforeſaid, there is manifeſt error in this, to wit, that the 
return of the ſaid writ of exigi facias, and alſo the ſal 
writ of allocatur, are inſufficient, invalid, and void in 
law ; therefore, in that, there is manifeſt error : Ther 
is error alſo in this, that no judgment of outlawry, upon 
the writ of allocatur aforeſaid, is returned; therefore in 
this there is manifeſt error [and ſo on aſſigning the 
errox or errors, as they happen to be]. And the fail 
C. D. prays the writ of our lord the king, to warn the 
ſaid A. B. to be before our lord the king, to hear the 
the record and proceedings aforeſaid. And it is granted 
to him, Sc. 


If the plaintiff does not appear and confeſs the error, 


the defendant muſt ſue out a ſcire facias ad audiendum error 
&c, and upon two nihils returned, the court will _ 
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the outlawry of courſe: But if the plaintiff comes in vo- 
luntarily, or upon a ſeire feci, and does not confeſs the 
errors aſſigned, but joins in error, the defendant muſt 
make up error books, and proceed to argument and judg- 
ment, as in other caſes of error; of which vide poſt, title 
Error. 


4 
70 Ol Dutlawey. 5 
Of declating aftet the Outlawry reverſed or 


S ſuperſeded. 
Ufo the reverſal or ſuperſeding of the outlawry, it law. 
che defendant does not pay the plaintiff his debt and 
coſts, the plaintiff muſt proceed to declare, the defendant ſhal 
Fs jog reverſing or ſuperſeding the outlawry, put in to-1 
ſpecial or cemmon bail, as the caſe required, to appear "to x ver! 
new: original. 9 4. Hg 7 / 
Upon appearing and ſuperſeding the exigent, the plaintif bet 
mult declare within {x or eight days after, otherwiſe the any 
_ defendant may give him a rule to declare; and if no de- wal 
claration comes in within the limited time, the defendant 
may non: ſuĩt the plaintiff, and have his coſts taxed. Comp! tha 
Soll. C. B. 84. 
So if the defendant appear by ſuperſcdeas, and will not 
take a declaration, the plaintiff may have judgment againſt but 
him, by nil dicit. Ibid. beg 
But where a defendant outlawed, cauſes the ſame outlawry ang 
to be reverſed, the plaintiff has till the end of the ſecond lat 
term after reverſing the ſame, and notice thereof given, to 
declare in. But if he does not proceed within two terms ou 
next, after notice of reverſing the outlawry, the defendant ba 
mT have his coſts to be taxed. Neg. Tr. 33 Car. 2. a 
C. B. e N 
The declaration, after reverſal or ſuperſeding of the out- 
lawry, has no need to be laid in the ſame county in which m 
the 1 original was made. So held on demurrer. th 
3 Lev. 245. I bituict v. Hovenden. Where the — 
4 and outlawry were in London, and on the reverſal of the tt 
; outlawry, the plaintiff declared in Sue; on which it was p 
inſiſted, that the original being laid in London, the plaintiff ak 


could not declare in the action in another county, though 
the cauſe of action was tranſitory. But the Prothonotaries 
certifying, that the courſe of the court was, that although 
the original be laid in London, for expediting the outlawry, 
yet when the defendant comes in, the plaintiff may declare 
againſt him in any other county, be the action local or 
tranſitory. And the flat. 21 Fac. 1. c. 16 / 4. giving the 
plaintiff generally a power to commence a new action or 
ſuit within a year after the outlawry reverſed, the plaintiff 
— do it in this caſe, to warrant his declaration delivered, 
within the courſe of the court. And the plaintiff had judg- 


ment. | 
By the 21 Fac. I. c. 16. f. 4. it is enacted, „ That if | 
2 in any action brought by original, the defendant be out- 


lawed, 
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lawed, and ſhall after reverſe the outlawry ; that then the 
plaintiff, his heirs, executors, or adminiſtrators, as the caſe 
ſhall require, may commence a new action or ſuit from time 
to time, within a year after ſuch judgment of outlawry re- 
verſed, and not after.” 

And by the 31 Eli. c. 3. /. 3. it is enacted, «© That 
before the allowance of any writ of error, or reverſing of 
any outlawry, be had by plea or otherwiſe, through or by 
want of any proclamation to be had or made according to 
the form of the ſaid ſtatute, the defendant in the original 
ſhall put in bail, not only to appear and anſwer to the 
plaintiff in the former ſuit, in a new action to be commenced 
by the * plaintiff for the cauſe mentioned in the firſt action *, 
but a fo to ſatisfy the condemnation, if the plaintiff ball 
begin his ſuit before the end of two terms next after the allow- 
ing the writ of error, or otherwiſe avoiding of the ſaid out- 
lawry.” 

Though this latter ſtatute relates only to the reverſing the 
outlawry through want of proclamation, and diſcharges the 
bail in ſuch caſe given, if the plaiatiff does not proceed 
within two terms after the reverſal—yet the recognizance of 
bail, upon the reverſal of outlawry for other cauſes than 
for want of proclamations, has moſtly been taken ſince the 
making thereof according to this ſtatute, Therefore, if 
the plaintiff does not declare after the reverſal of the out- 
lawry within two terms, the bail are diſcharged. But 
though they are diſcharged from their recognizance, the 
plaintiff is not barred of his action, provided he com- 
mences the ſame within a year after the reverſal of the out- 
lawry, according to the 21 Fac. 1. c. 16. ſupra. 

Bail upon the reverſal of outlawry, cannot render their 
principal in diſcharge of themſelves, for they are abſolutely 
bound to pay the condemnation money. 

Defendant was outlawed on a ſpecial original, and upon 
reverſing the outlawry put in bail with condition as uſual, 


0 | 


On this ſtatute it is, that ca/e will lie for the party againſt 
the Sheriff, for an eſcape upon an outlawry on me/ne proceſs e for 
though the party is in cuſtody merely at the ſuit of the king, 
and the plaintiff has no intereſt in his body, yet he cannot have 
his outlawry reverſed without ſecurity firſt given to appear to a 
new original, Fitzg. 265. Cro. El. 652. S. p. 
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to appear to a new original, to be filed within two terms, 
Plaintiff proceeded to judgment, and defendant brought 2 
writ of error; a motion was made on behalf of the bail, to 
diſcharge their recognizance, no original having been 
filed within the two terms; and a rule made to ſhew 
cauſe, which was diſcharged. The bail may plead as they 
ſhall be adviſed, Carleton v. 1 Barnes, 86. 
Upon ſuperſeding the exigent, if plaintiff delivers a de. 
claration, there ſhould be a notice to plead; and a rule 
2 to plead before judgment, for want of a plea, can be 
igned. And defendant has, in ſuch caſe, the ſame time 
to plead as in other caſes. Barnes, 271, 272. 


Of 
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EY ERV outlawry determines upon the death of the party 
outlawed ; and if the party was outlawed on a civil ſuit, 
the repreſentatives of the outlaw, ſhall have a reſtoration of 
the lands ſeized, or effects, if they remain in the Sheriff's 
hands not diſpoſed of. Whereas in criminal caſes outlawr 
works an entire forfeiture of the outlaw's eſtate, both real 
and perſonal. 4 | 

But though outlawry determines upon the death of the 
outlaw, yet before the king's hands can be removed from the 
lands or goods ſeized, ſuch death muſt be pleaded, and judg- 
ment entered up thereon in the Exchequer, upon the plea 
being confeſſed by the attorney general. And in like man- 
ner, if the outlawry is reverſed [which muſt be done in the 
original court where the action was brought] for any other 
reaſon, a 1 of ſuch reverſal from the clerk of the out- 
lawries muſt be pleaded and confeſſed, and judgment entered 
up thereon in the Exchequer before the king's hands can be 
removed. 

In order to reverſe an outlawry on death, there muſt be 


- a certificate from the miniſter of the pariſh, where the EA - 
, by 


died or was buried; and likewiſe an affidavit of his dea 

ſome perſon that was acquainted with him, and was preſent 
at the death or burial, in which affidavit the party ſhould be 
deſcribed as in the outlawry. 

Theſe proceedings are in the nature of a ſuggeſtion _— the 
roll in the court of Exchequer—The judgment by the barons 
in ſuch caſe is, * That his Majeſty's hands be removed from 
« the poſſeſſion of the premiſes in the inquiſition mentionetl. 
« —And that the faid A, B. [the repreſentative or outlaw, as 
« the caſe is] be reſtored to his poſſeſſion thereof, together 
« with the rents, iſſues, and profits thereof, which have not 
« as yet been anſwered to his ſaid Majeſty ; and that the ſaid 
« leaſe, in form aforeſaid made, be void and of no effet* ; and 
that, as well as the ſaid R. S. late Sheriff of the county of 
« as all others who have been, now are, or hereafter 
&« ſhall be Sheriffs of the ſaid county, ſhall be diſcharged in 
their actounts towards his ſaid Majeſty, his heirs and ſuc- 
“ ceflors, as well of the rents and profits of the ſaid premiſes, 
nas of the ſaid annual rent of which have not been an- 


„ ſwered his ſaid Majeſty ; and laſtly, that the ſaid A. B. as 


= 


In caſe a leaſe has been granted by the Exchequer, 
955 * to 
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e to the ſaid premiſes,-may be diſmiſſed the court, by reaſon of 
<« the ſaid confeſſion, and other the premiſes.” 

The plea may be put in by any perſon: for though the 
judgment is that he ſhall be reſtored to the poſſeſſion of the 
| premiſes, yet it gives no title to the lands. 

In order to diſcharge the Sheriff, the judgment-roll muſt 
be carried to the pripe-office, that a guietus may be made there- 


upon. 

If aftor ſuch judgment any difficulty attends the getting 

pn a writ of amoveas mans muſt be ſued out of the 
Exchequer, directed to the Sheriff, who will thereupon de- 
liver poſſeſſion. 

A merchant having 5001. ſtock in the India company, was 
outlawed before judgment at the ſuit of W. R. The king, 
after inquiſition and ſeizure, upon petition, granted the 500 /. 
ſtock to faid W. R. and that he might ſue for it in his own 
name, W, R. thereupon got the ſtock transferred to him, 
and then the merchant reverſed the outlawry, and obtained 
reſtitution de omnibus quibus nobis non eft reſponſum. And on 
queſtion, whether he ſhould have the ſtock back, the court 
held that W. R. ſhould not reſtore it, becauſe the grant was 
executed and veſted in W. R. and as to that matter the king 
was anſwered. ide 2 Lev. 49. 


Ot 


Of Seire fatias. 7 


N FKeire fucias is a writ judicial, founded on ſome matter of 

record; as judgments, recognizances, and letters pa- 
tent, on which it lies to enforce the execution of them, or 
to vacate or ſet them aſide : and though it be a writ ju- 
dicial, or of execution, yet it is ſo far in nature of an original, 
that a defendant may plead to it, and is in that reſpect 
as an action; and therefore it is held, that a releaſe of all 
actions, or of executions, is a good plea in bar to a — 
facias. Vide Bac. Abr. 4 Vol. 409. and authorities there 
cited 


A ſcire facias lies for 2 purpoſes in law, the writ being 
formed according to the ſubject matter. But the writs of 
ſeire facias, which will be proper to be noticed in this work, 
are only of four kinds. —1. the ſcire facias againſt bail, 
after judgment had againſt the principal, on their recogni- 
zance forfeited. 2. the ſcire facias to revive a judgment, 
by and againſt the ſame identical parties to the ſuit on which 
the judgment was had. 3. Of the ſcire facias to continue a 
ſuit, by or _—_ the repreſentatives of one of the parties 
dying before final judgment. And 4. Of the — facias by © 
or againſt the repreſentatives of a party to the ſuit dying after 
2 and before execution. 

he writ of ſcire facras is adapted to the ſubject matter: 
For the various ſorts of which writ, ſee the ſeveral books of 
entries. 
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\XJHEN a defendant is admitted to bail by the court 
| where the action is brought, his ſureties or bail ſtipu- 

late, that the defendant ſhall, if he be condemned in the 
action, ſatisfy the plaintiff his debt and coſts; or elſe, that he 
| ſhall ſurrender himſelf a priſoner; or in caſe he does neither, 
that they (his bail) will pay what the plaintiff recovers ſor 
him. Therefore after the plaintiff has recovered judgment 
in his action, he muſt, before ever he proceeds againſt the 
bail, look to ſatisfaction from the defendant; and the plaintiff 
has his election of three ſorts of executions, either of which 
he is at liberty to purſue * the defendant, viz. by elegit 
againſt his lands and goods; by fieri facias againſt his goods 
only; or by capias ad ſatisfaci againſt his body; by which 
writ, he may be impriſoned till ſatisfaction is made.— If the 
plaintiff proceeds by elegit or fieri facias, he aims at a ſatis- 
faction by a ſeizure of the defendant's property; and by 
taking out either of thoſe writs of execution, he cannot fix 
the bail; but if he would look to the bail to make him ſatis- 
faction, his execution muſt be by a capias ad ſatisfaciendum 
a the principal; and that is the only writ which has 
effect to fix the bail, as it amounts to a demand on him to 
ſurrender himſelfa priſoner ; which if not done by the return 
thereof, or if he is not ſurrendered by the bail in diſcharge of 
themſelves, it is preſumed that the bail are ready to pay the 
debt and damages recovered. | 

If the plaintiff therefore would ever reſort to the bar, his 
execution muſt be by capias ad ſatisfaciendum againſt the 
principal; for then he ſhews, that he would have the body 
till ſatisfaction is made him; which writ of ca. fa: muſt be 

returned by the ſheriff, with a non et inventus, for the bail 
are liable only on failure of their principal. 

In the court of King's Bench, the courſe is always to enter 
recogn:zances as taken in court, though actually by a judge at 
his chambers; and in that court they are not taken in a ſum 
certain, as in the Common Pleas, neither are they records till 
entered. 

But in the Common Pleas they are records immediately upon 
the firſt caption, and bind the lands before filed at Weſt- 
minſter ; and when filed, they are records in court; and a 

ſcire factas, or debt, lies upon them either in Middleſex where 

filed, or in London where taken; whereas in the King's 
f 3 a ſcire facias, or action of debt thereon, muſt be brought 
in . 


When 
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Of the ScirRE FACIAs againſt Bail, and of 
Proceedings therein. | 


When a defendant, againſt whom a judgment has been had, 
renders himſelf, or is ſurrendered by his bail in their diſcharge, 
notice of ſuch ſurrender ſhould be immediately given to 
plaintiff's attorney, and an exoneretur entered on the bail- 
piece ; for unleſs ſuch notice is given, and the bail-piece diſ- 
charged before the return of the ca. ſa. the bail are fixed with 
the debt and coſts in point of law. | 

When the recognizance is forfeited by the defendant's not 
being ſurrendered by his bail, or ſurrendering himſelf to 
priſon, the plaintiff may either bring his action of debt on 
the recognizance, or proceed by ſcire facias, by which the 
ſheriff is commanded to make known to them the judgment 
recovered, and the force and effect of their recognizance en- 
tered into, that the defendant has not ſurrendered himſelf to 
the priſon of the marſhal of the Marſbalſea or Fleet, as the 
caſe is; and therefore, that they appear in court and ſhew 
cauſe, why the plaintiff ſhould not have execution againſt 
them, for his debt and damages recovered. 

A ſcire facias was brought againſt three bailees or ſureties, 
upon a recognizance acknowledged by them and the princi- 
pal jointly ; and on demurrer thereto, the writ abated; becauſe 
this being founded on a record, the plaintiff ſhould ſet forth 
the cauſe of the variance from the record, as that one was 
dead. But if an action is brought upon a joint bond, againſt 
three only where there are four or five obligors, there the de- 
fendants ought to ſhew that it was made by them and others 
in full life, not named in the writ; becauſe, the court ſhall 
not intend that the bond was ſealed and delivered by all that 
are named in it; and therefore the defendants cannot demur 
upon it, though it be entered in hæc verba. Allen 21. 

In order to ground the proceedings by ſcire facias againſt 
the bail, the hindi, before he ſues out the writ of ſcire fa- 
cias, muſt enter the recognizance of bail on a roll, carry in 
the ſame, and docquet it; ſo he muſt if he proceeds by action 


of debt on the recognizance. The entry on the roll is to this 
effect in B. R. | . 


Michaelmas term, 20th George the third (the term the decla- 
ration is of.) | 

Middleſex ff. A. B. complains againſt C. D. &c. [go through 

the declaration] and the ſaid C. D. by John Palmer, 

his attorney, comes and defends the wrong and injury, 

when, &c. and thereupon E. F. of Charing-croſs, in the 

n N county 


Of the Seine rAelAs againſt Bail, and of 
Proceedings therein. 


A . ſcirẽ facias iſſued againſt the bail in B. R. teſted 23d f E 
June; returnable 30. It was left in the ſheriff's office 2 5th (cir! 
of June, and the — day a warrant iſſued, but it was not Mrece 


ſerved on one of the bail till the aqth, and not on the other ak: 
till the goth in the morning, being the laſt day in term. No 
ca. ai was returned and till the zrit, as it to have ud; 
been. The bail on the laſt day of the term, viz. June-3oth, on, 
after the riſing of the court, ſurrendered their principal, and o b 
afterwards moved that an exoneretur might be er on the ice 
bail- piece, and proceedings ſtayed againſt them. But the 
court diſcharged the rule with coſts, holding the return, ani 
filing of the ca. ſa. to be mere matter of form, if it is properly hat 
teſted, and made returnable and lies in the Sheriff! dert 
office the uſual time, and is afterwards returned non g inven ede 
tus. And they held the ſhortneſs of the notice to the bal Who! 
immaterial. Hunt v. Cox. 1 Blackſ. 3339. der 
Motion to ſtay: proceedings on a ſcire ſacias againſt bai, 
they not being ſerved with a copy of the Sheriff s warrant, i 
h recites the writ verbatim. But the one by giving hin ro 

a perſonal ſummons, and reading to him the Sheriff's: war. 
rant: the other by leaving a memorandum (containing t 
ſubſtance of the writ) with his wife, at his houſe, in bl 
abſence. It appeared (on 3 of the officers) that it 5 
uſual in Middleſex, to ſerve the bail, with a. copy of the She p Þ 
riff's warrant; but not ſo in many other counties, and /thi 
aroſe in Lincolnſhire.” In ſome counties they give verbal notice Ii 
in ſome none at all. The court thought ſome notice ſhall ak 
be given = 599-]- the ſufficiency of Which, if diſputed, 
be determined by the court upon the circumſtances 

And that this notice was ſufficient, therefore diſcharged io 
rule. Mrigli v. Page. Tr. 12 Ges. 3. C B. 2 Blaci, 


Ked. 8 T6 als bo eee mole ng . iro torttil 192% 

oy 45 principal defendant dies after the return of the by 
ca. fa. although his death be before the ſuing forth the fit {Wo « 
ſcire farias, the bail are fixed with the debt and cotts, bei. 
point of law; and the ſcire facias s are only an indulgene , 
of the court. 2 Mi. 7ß. 

On a recognizance taken in By R. the ſcire facias mul 
be brought in Medaleſev. 3 Danv. Abr. 313. for the recog: 
nizances in B. &. are not obligatory A aption, but bf 
their being entered of record in the court. Sa/k. 600. 659 
Hob. 195. Brownl. 69. S. C. Moor 883. 8. C. Styles 95 


$ 
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Of the ScirE FACIAS againſt Bail, and of 
Proceedings thercin. | 


But if bail be taken by a commiſſianer in the country, the 


5th tire facias may either be ſued out into Midaleſex, where the 
not recognizance is entered of record, or the county where 
her aken. Lutw. 1287. 

No But in C. B. if a recognizance be taken in London at a 
ave udge's chambers, and entered on record as taken in Lon- 
Mth, on, all the prothonotaries held, that the ſcire facias ought 
and o be directed to the Sheriffs of London, and not to the She- 
the ifs of Middleſex. Bro. Ar. fol. 66. b. pl. 85. Although 


he recognizance is not a perfect record till it is entered 
pon the roll, yet when it is entered in C. B. it is held, 


erh hat it is a record from the firſt acknowledgment, and binds 
if perſons and lands from that time; for it is the acknow- 
2 edgment before a judge that gives it the force of a record, 
bel hough the inrolment be neceſſary for the teſtification and 


perpetuity of it. Hob. 195. 


bail But in Andrews and Harborne, the prothonotaries certi- 
ant Wed, that upon ſuch recognizance, the ſcire 8 might be 
hin brought in Middizſex, or in London. all. Abr. 891. 


. 12. . 

And in Kenny v. Thornton. C. B. Tr. 11 Geo. 3. It was 
eld that he factas on recognizance of bail in London may 
de there ſued, though the bail be enrolled in Middleſex. 


. , Blackſ. Rep. 768. 
this And fo, in B. R. where bail is taken by commiſſioners, 
tice he /cire facias is ſued out, either into the county where 
zoull aken, or into Middleſex, where filed. Att. Prac. 361. 


In C. B. plaintiff recovered judgment in an action laid in 
he county of Surry. The bail had been taken before a judge. 
After judgment, and ca. ſa. returned againſt the principal: 
ci. fa. againſt the bail were brought in Surry, and after two 
thils, execution went, and the goods of the bail were taken 


f the Dy f. fa. On motion and rule to ſhew cauſe why the award 
; Hr of execution, and fi. fa. ſhould not be ſet aſide with coſts, it 
„ being objected that the ſci. fa. ought to have been in Midale- 
rence r, and not elſewhere; the caption appearing by the record of 


the recogmzance to be before the Chief Juſtice, and his 
brethren in court, as the _y always is of a bail on cepi 
corpus taken before a judge at chambers. The court held the 
objection good, and made the rule abſolute without coſts. 
here the caption of the recognizance appears to be in 
another county, and is afterwards inrolled in Midaleſex, (as 
in ſome other caſes) the ſci, fa. may be in either county; but 
Vor, II, G where 


« | 
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the caption appears by the record to be in Middleſex, the, 
fa. muſt be in MidZleſex'alſo; and not elſewhere. A {ci, fa, 
to revive a judgment is the continuance of the ſuit, and muſ 
be brought in that county, where the original action is laid, 
A ſci. fa. againſt bail is the firſt proceeding. 
Several of the Filazers, reported the practice to be as the 
court held it. And that the Filazer by whom the bail- piece 
is filed, and who enters the record of the recognizance on 
the roll, makes out the firſt ci. fa. into Middleſex, or other 
proper county, as the cafe requires: the ſecond ſci. fa. (when 
neceſſary) is ſigned by the prothonotary. Jide Barnes, 9b. 
But note, On a recognizance of bail in error, if it be en- 
tered to be taken at a judge's chambers in London, the {cir 


facias muſt be ſued there. | | 4 
A feire facias againſt bail, is not amendable. Grey x, 


A. Stra. 1165. 


ut a ſcire facias may be quaſhed, on motion, without 


coſts, before plea pleaded, though defendant has entered n 


appearance. Barnes, 431. 

If the judgment of an inferior court is removed into B, . 
or C. B. by certiarari, and the party ſues a ſcire facias to 
have execution, he ought to ſhew in his ſcire fac ias, that 
It is the judgment of fuch an inferior court, removed thither 
by certiorari; and ought to ſhew the particular limits of the 
inferior juriſdiction, and pray execution within the pat. 
gular limits. But if the judgment be removed into B. R, 
er C, B. by writ F error, or faſſe judgment, and affirmed, 
the party may have execution in any part of England; for 
by the 4Frmance it is become the judgment of the ſupe- 
rior court. But then in a /cir- faczas upon ſuch a judgment 
affirmed, the plaintiff ought to alledge, that it was removel 
thither by wit of error, &. Vide Guilliam v. Hark, 
i La. 216. 3 Salt. 32... 
Another reaſon for abating the ſcire facias in the above cal 
pas, becauſe it recited the judgment of the inferior court 
2 per inſpectianem recordi nobis conflat, inſtead of ſaying pro 
patet per recorilium. For if defendant were to plead: nul tid 
record, it ought to be tried by the record itſelf, and not fr 
inſpectionem record Lee on 


a „ > 
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of the TESrEandRETURN of the Writ, &c. 


* B. R. if the ſuit was by hill, the ca. ſa. taken out againſt 
the principal in order to ground proceedings by /cjre fa- 
cia againſt the bail, muſt have eight days between the te/te 
and return; and muſt ite four days, excluſive, in the ſheriff's 
office. Salk. 599. | 

So in C. B. and where a ca. ſa. againſt the principal, in 
order ta found a proceeding againſt the bail, was leſt with 
the Sheriff the 6th of Feb. returnable the 94h. The court 
held it to be a day too ſoon, and on motion ſtayed the pro- 
ceedings againtt the bail. Barnes, 64. | 

The cg. ſa. againſt the pe ng left in the Sheriffs 
office, gives notice to the bail, that the plaintiff will proceed 
againſt the perſon, and therefore it is incumbent on the bail 
to ſearch whether any ca. /a. be left in the office, Bury, 
Rep. 4 pt. 1360. ö | | 

A ca. ſa. returnable, pending error, is no regular founda- 
tion for proceeding againſt the bail. Barnes, 83. 

If by erigina!, it muſt have fifteen days between the te/te and 
return. 

The ſcire facias againſt the bail muſt not bear teſte the 
ſame day as the ca. ſa. againſt the principal. 

Two ſcire facias's were quaſhed, the ca. ſa. and the firſt 
ſeire fucias bearing teſte on one and the ſame day. Barnes, 


n the ſcire facias againſt the bail may bear zefte the very 
day of the return of the ca. ſa. againſt the principal. Stra. 
866. Ld. Raym. 1567. | 

But a ſerre facias muſt not bear teſte on a Sunday, for it is 
not dies juridicus. Dy. 168. 4. 1 

If the ſuit be by criginal in B. R. there muſt be fifteen days 
between the tete and return of each writ. And the te and 
return may be both incluſwe. And in this, whether the days 
ſhall be excluſive or incluſive, there is no difference between 
proceedings by bill or original. Stra. 765. | 

But if the ſuit' be by bill in B. R. it is ſufficient if there are 
fifteen days between the teſte of the firſt ſcire facias and return 
of the ſecond ; as if the firſt be teſted on 24th October, and 
the ſecond returnable on the 7th November, this is good. 
The ſcire facias muſt be returnable as the original proceed- 
me are, that is at a day certain r a common return. Id. 

aym. 1417. 
In C. B. if the ſuit was on a writ of attachment, or a bill 
ainſt a privileged perſon, _ days between the te and 

2 


return 
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return of a ſcire fatias are not requiſite; but if by original 
aliter, and muſt be returnable on a general return. 

In C. B. in a ſcire faciat againſt bail, if there be fifteen 
days between the 48 the feſt and return of the ſecond ſcir 
facias,' that is ſufficient. Pratt. Reg. 377. Rules and or- 
ders, 2 vol. 114. Pratt. Utr. Banci. 27. 
And in Peale v. Watſon & al. C. B. Mich. 14 Geo, 3. It 
was held that there muſt be fifteen days between the teſte of 
- firſt /cire facias, and the return of the ſecond. 2 Blaci 

eP. 922. * el | 
N Ron the ſuit in B. R. is by bal, and the two ſcire facias'; 
are made returnable in fifteen _— as they may—each writ 
mall Have ſeven days between tefle and return, and not 
one ten and the other five. Pra, U. B. 27. | 

But in Elliott and Smith, Stra. 1139. It was held, that it 
there be ſiſteen days between the te/te of the firſt, and the retum 
of the ſecond ſcire facias againſt bail, it is ſufficient, without 
any regard to the number of the days between the te/te and 
return of each writ, 

There were but fourteen days between the teſfe and return 
of a 2 acias; and the court held it aided by the 17 Car. 
2. c. 8. utw. 26. 

In B. R. when the ſuit is by original, the filazer makes 
out the ſcire facias. : 

In C. B. the Filazer makes out the firſt ſcire factas, and 
the Prothonotary the ſecond. Barnes, 96. 

An x ies facias muſt not iſſue till the firſt be returna- 
ble; and if it do, it is void. Att. Prat. 348. 

And the alias muſt bear ze/te the day of the return of the 
firſt in all caſes, except in cafe of a ſcire facias quare execu- 
tionem non on a writ of error, and then jt is not necellary, 
Att. Prat. 348. | 

If the plaintiff does not wiſh the bail to be ſummoned on 
the firſt ſcire facias; but would have a nihil thereto returned, 
jt ought to be delivered to the Sheriff, or left in his office, 
eme time before the return thereof. Reg. 5 Geo. 2. 

In Miller and Yarraway, Burr. Rep. 4 pt. 1723. It wa 
ſaid, that a NN facias againſt bail muſt lie in the Sheriff's 

office four days at leaſt before the return. 
Every alias ſcire facias muſt lie four days, excluſive, before 
the return thereof in the office. Neg. Z. G. 2. 

So every ſcire facias, on which a ſcire feci is returned, ought 
to be delivered to the Sheriff, or left in his office, four dau, 
excluſive, before the return. bid. 


But, 
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But, if the party is ſummoned the day before, or on the 
day of the return, that is ſufficient, 

The Sheriff muſt indorſe the time of his receiving it. 

A ſcire facias againſt bail is not amendable ; but the court, 
on motion, will quaſh it, if irregular, Stra. 401. 1165. 

A ſcire factas ordered to be quaſhed, on plaintiff's motion, 


without coſts, before plea pleaded, although the nent 


had entered an appearance. Barnes, 431. 

The alias ſcire facias differs in nothing from the firſt, ex- 
cept in the tee and return; and adding, after the words, 
« We command you,” theſe words, © as we. hays before 
commanded you.” 

A feire facias is an action, and requires a new warrant of 
attorney. Ld. Raym. 1048. 1253. 
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Of the Scixx FActAs againſt Bail, and herein 
of relieving” them [by Motion] after they 
are ſaid to be fixed. 


W HEN a von eff inventus is returned to the ca. ſa. taken 

out againſt the principal, the bail are then taid to be 
fixed with the debt and damages recovered, becauſe of the 
default made by the party; but notwithſtanding they are 
ſaid to be fixed, the court will relieve them, if they come in 
upon the ſcire facias againſt them, and ſurrender the rinci- 
re 17917 Bieri! 
Bail hive ex gratid curiæ, till the return of the ſecond 
fetre facias to furrender the principal. n 

Bail may be relieved by motion, where they cannot plead 
the matter to the ſcire facias againſt them. As where : 
non off inventus is returned to a ca. ſa. the condition of their 
recognizance being then broken, they cannot plead a ren- 
der of the principal afterwards; nor would the courts for- 
merly have accepted ſuch render; but they may now, upon 
render of the body, upon the return of the ſecond ſcire facias, 
move the court to ſtay the proceedings againſt them. 

This indulgence of the courts aroſe from the great mil. 
chief which happened to bail, by a plaintiff's taking out: 
ca. {a. and making it returnable the next day, —ſo that bail 
had not time to bring in the body; wherefore the courts in- 
dulged the bail ſo far, as to permit them to render the body 
upon the return of the firſt ci. ſa. if the ca. ſa. was re- 
turnable de die in diem. Cro. Car. 618. | 

But if the ca. fa. was returnable at the next ſummons, 
the bail was held ſtrictly to render the principal upon the 
return of the ca. ſa. and not after. bid. 738. 

But afterwards the favour was extended, to admit a ren- 
der any time before the return of the ſecond ſcire factas, 
or, upon the return ſalente curia; but afterwards this practice 
was diſallowed. Aer 850. 3 But. 182. 

However, it has ſince become the practice again both in 
B. R. and C. B. as appears by 1 Miſſ. 270. in B. R. Where 
the court held, that the ai muſt render the principal the 
quarto die of the return of the ſeeond ſci. fa. fedente curia, 
and it is not ſufficient before a judge at chamber] or they 
come too late afterwarde, even though the ſame da 
ſo is the practice in C. B. as appears by Ld. Raym. 156, 7: 
ſo tuat they always admit a render upon the return of the 
ſecond ſci. fa. i. e. the quarto die poft of the return day] ſedenti 


curia, or any time before that. But all the admitances of 


theſe 


» . 


Ot Seine: facins. | 87 


Of tlie Sci RE FACIAS againſt Bail; and herein 

of relieving thein [by Motion] after they 
are ſaid to be fixec. 

theſe: renders are ex gratia culiæ, and not ex merito juſtitiæ; 


for the condition of the recognizance is broken by the non- 
render upon the return of the ca. ſa. and therefore theſe 


renders cannot be pleaded, but the party muſt be relieved 


by motion 2 f ty 18 
I Hire feci is returned to the firſt ſcire facias, the bail 
may ſurrender the principal on the appearance day of the 
return of that ſcire facias; that is; if the proceedings are by 
original; but if they are by bill, the ſurrender muſt be on the 
return day. +14 1 961 56 YT 

Per. Cur. of C. B. Bail may ſurrender the principal before 
or on the appearance day of the return of the action on the 
recoznizance,. where plaintiff proceeds that way. If. the 
proceedings againſt them be by /c:. fa. the render may be 
before or on the appearance. day of the return of the. firſt 
ſei. ja. fitting the court, if that be returned ſcire fect ; or it 
may be before or on the appearance day of the return of 
the ſecond ſci. fa. fitting the court, in caſe of two n:þ1il5 re- 
turned. Deriſh v. Deland. Barnes, 824 _ So 

If there be no ca. ſa. ſued out, returned and filed, it 1s 
no ground for a motion to quaſh the ſcire facias againſt the 
bail; but the bail muſt plead it, and be diſcharged by that 
means. | | 

A ca. ſa. may be void as to the principal, and yet well 
enough to ground a ſcire facias againſt, the bail; as if a ca. 
ſa. be ſued out above a year after judgment, without reviv- 
ing the judgment by ſcire facias; for the bail are ſtrangers, 
and cannot take advantage of that error in a n. ac- 
tion. 2 Ld. Naym. 1096. . 6 Med. 304+. Holt. ooo. 

A motion was made to ſtay proceedings againſt one of the 
bail, who had been excepted to, and had not juſtiſied, but 
had omitted to get his name ſtruck out of the bail-p;ece.— 
The court denied the motion in its preſent form, as in the 
caſe of Full and Birt, 4 Geo. 3. ſaying, that whilſt the 
name remained upon record, proceedings could not regu- 
larly be ſtayed 3 but, as in that caſe, they now gave leave 
io enter an exaneretur on the bail-piece, nunc pro tunc, on 
payment of coſts. Humpbreꝝy v. Leite, Burr. 4 pt- 2107. 

The bail are not liable if the principal dies any time be- 
fore the return of the ca. ſa. and they may plead it to the 


ſei; d. 
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But the death of the principal, after the ire facias drought, 

toes not diſcharge” them, it he was alive/ at the tuptas re- 
turned o. Caf, 165. 1 Ne. Hor. 336, SWS. 
A motion was made to ſtay proceed nes: againſt bail, be. 
- cauſe the principal died after a eapics ad ſatisfarientdum te. 
turned, but before the return of the ſecond ſci. fa. again} 
the bail; but denied, becuuſe it was the bails omiſſion, tha: 
they did not ſurrender him, he living till after the retum 
of the c. . I Mad. Zr. 2 Ld. Raym. 1452. 2 Stra. 717. 

Motion to ſtay proceedings in an action of debt on recog. 

mance of bail, the principal having died after the return of 

che ea fe. and beſore che capias ad reſpondendum ſued out again} 

the bail; but the rule was diſcharged. The recognizance i; 

ubſolutely forfeſted immediately after a cn. ſa. returned; an! 

if the principal des afterwards, before a render, the bail ar 
fixed in point of law. Barnes, 10. 

Motion to ſtay proceedings againſt the bail, the ca. .. 

"was returnable the laſt return of Miebaelmas, viz. 28th No 
and the principal died 1 Dec. the cc. ſa. being then in the 
meriff's office, and not actually returned till the 24 De: 

and the motion was denied. land v. Creoke 7 others, 

"Bail of Porter, B. R. 1748. 

But where the principal died after a ca. ſa. returned, ant 
before it was filed; the court, on motion; ſtayed the filing 

1 favour'of the bait. © 1 Lill. Ar. 183. Mich. 35 Car. 1. 

; hne, re a. 47, 5111 17880 

A ca. ſa; made returnable at a day which falls out of term, 

võuld not be void (though liable to be (et aſide on motion! 

nor can ſuch a defect in it be taken advantage of by bal, | 
upon à general demurrer to a fire ſucias brought again? ti 

them Burr Rep. I pr. 118 777. 

An action was bommenced againſt the bail, and afterwar Wi| 
the plaintiff was obliged to deſiſt therein; and then the bail a 
furrendered the principal before the new action brought, $ 
and moved to ſtay the proceedings; che court held the ſur- 

reiner to be good, it being before the return of the procel g 
in this ſuit, and it was the faut of the plaintiff not to begin ; 

right at firſts Hoare vi Mingay, one, Oc Stru. v1 5. ſ 
In an action of afſault and battery, the plaintiffs procured , 
"a judge's'order to hold the defendant to bail for 1401. where- e 
upon the defendant became bound in 2801. and the bail Hy f 
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Of-the\SC1RE'FACIAS againſt Bail, and herein 
of reheving them [by Motion] after they 


are ſaid to be fixed. 


and ſeverally in 140. The plaintiffs had a verdict for 300 l. 
and brought ſeparate actions on the recognizance 4 
bail, On which the bail moved the court, that on payment 
af one ſum of -x 404. and colts, proceedings might be — 
and compared this to an action on bond. But the plaintiffs 
jnſiſted, that there was a difference; for in a bond the con- 
dition is to pay the money; and if one obligor pays it, then 
the other is diſcharged, as the condition is complied with; 
but, in a recognizance, the condition is not ſatisfied till 
the damages recovered be paid, or the defendant ſurrendered. 
And it was held, that the bail being jointly and ſeverall 
bound, che actions againſt them could not be —— 
unleſs the condition of the recognizance was performed, 
viz. That the detendant paid what was recovered, or ſur- 
rendered himſelf to the Veet. Galverac and Lu. v. Piubera, 
Mich. 12 G. 2. C. P. Barnes, 74. Prad. Reg. C. P. 88. 
If an action be brought on a recognizance of bail, the 
wit muſt be ſerved four days before the return, and the bail 
may ſurrender the principal on the quarts die poſt of the 
return ſedente curia; but not after the court is riſen. Rep. 
Motion to ſet aſide a fi. fa. againſt bail, deſendant having 
ſurrendered in their diſcharge. It appeared by affidavit, 
that the ſecond ſci. fa. was returnable; Cras. Mart. Nov. 12, 
and the defendant's ſurrender not before the 1 5, the ap- 
pearance- day of the return. Per cur. The affidavit is de- 
fective, as it does not ſhew that the defendant ſurrendered 
{ /edgnte curia] on the appearance-day of the return of the 
lecond ſci. fa. which if he did not, the ſurrender is out of 
time. No rale. Barnes, 75. 5 
The bail, for one who was convicted afterwards for a 
felony, brought up the body by habeas corpus ; and the court 
owed them to ſurrender him in diſcharge of themſelves. 
tra. 1217. N 
Debt — brought on the recognizance; plea, no ca. /a. 
repl. a ca. ſa. and demurrer, inde. But the court after- 
wards, being informed by motion that the defendants had 
ſurrendered the principal before the return of the latitat 
againſt them, ordered the proceedings to be ſtayed, and an 
exoneretur to be entered on the bail-piece, notwithſtanding 
plea, replication, and demurrer, before the motion. 
Dedſen v. King, Carth. 516. 


H. had 
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yo 
Of the ScixE YAciAs againſt Bail, and herein 


Of 
of relieving them [by Motion] after they 0 
are ſaid to be fixe... . 


H. had a judgment obtained againſt him, and he rendered 
himfe}f before the return of the capias, but never gave the 
— notice of his render, nor got the h/ iece diſcharged. 
The plaintiff proceeded to judgment aguinſt the bail on a 
ire faciat, and the court would not reheve them on motion, 
cauſe no exaneretur was entered, and a ſcire facias returned, 
but put them to their audita Querela. ' Salk. 101. 

The allowance of a bankrupt's certificate has no relation 
back, to diſcharge his bail, if they are fixed before ſuch al. 
lowance. 2 Blaciſt Rep. 811. | | 
A ereditor who'obtains a verdict before commiſſion againſt 

à bankrupt, is entitled to prove his cs as well as his delt, 
under che commiſſion, though judgment was not ſigned til 
after the commiſſion iſhed. —But by proving his debt, and 
.otherwiſe acting under the commiſſion, he makes his election, 
and ſhalt not afterwards reſort to the bankrupt's bail. Ai: 
v. > rem 1 Wig bail of Lowe: Ty. 19 Geo. 3. (. b. 
2 Blackf. Rep. 1317. ä 7 ou bn ts 9 8 
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Of the SciRE FACIAS againſt Bail, and herein 
of relieving them after ERROR brought on 
the principal Judgment. | | 


K of error is ſo abſolutely a ſuperſedeas, that the plain- 
tiff cannot ſo much as take out a ca. ſa. and return non 
eſt inventus, in order to proceed againſt the bail. Stucetappie 
v. Goodfellow. ' Stra. 807. rig £ 6 

The plaintiff, in order to proceed againſt the bail, took 
out a ca. ſa. on the 3d of December. the 4th a writ of 
error was allowed, notwithſtanding which he called for a re- 
turn of non eff inventus, and then waiting till the writ of er- 
ror was at an end, proceeded by ſcire facias againſt the bail: 
and on motion, all the proceedings were ſet aſide: for the 
ground of them, viz. the return of non 9ſt invent. was ob- 
tained after notice of the writ of error, which in its nature 
ſtopt all proceedings, and the Sheriff could not ſo much as 
Jook after the defendant &. Stra. 1186. 1 Will. 16. 

Allowance of a writ of error, on a judgment by ni dicit, 
is ſo intirely a ſuperſedeas to a ſubſequent writ of execution, 
and all proceedings grounded thereon againſt the bail, that 
all may be ſet aſide upon motion. Dudley v. Stokes. Hil. 
18 Geo. 3. C. B. 2 Blackſ. Rep. 1133. 

But in Ld. Raym. 342. it is held, that error on the princi- 
pal judgment is no bar to hinder the ſuing a ca. ſa. in order 
to charge the bail—and ſo again. bid. 1260. Sed g. as the 
other caſes above are more modern. 

A ca. ſa. iſſued againſt the principal, and was lodged with 
the Sheriff for a non e/t invent. in order to proceed againſt the 
bail. After ca. ſa. lodged, detendant brought a writ of error; 
and after the writ was ſpent, plaintiff got a return of the ca. 
/a. and proceeded againſt the bail, which proceeding was diſ- 
charged : the court holding, that the ca. /a. being returnable 
at a time when the writ of error was depending, was not 
a regular foundation for a proceeding againſt the bail. 
Barnes, 83. | 


1 


* But note, there is a difference in the two courts of B. R. 
and C. B. 

In Z. R. a writ of error is a /uper/edeas from the time of the 
allowance, and that is notice ot itſelf—or if the party have no- 
tice thereof before the allowance, it is even from that notice a 
ſaberſedeas. Bur. Rep. 4 ft. 340. Say 51. 

But in C. B. a writ of error is no ſuperſedeas from the ſealing, 


dut from the delivery to the clerk of the errors. Barnes, 205. 209. 


The 


92 Gf" Stire ficiks. 
Of the Scrx'® rACIAsagainſt Bail, and bereh 


of relieving them after ERROR brought u * 
the principal Judgment. t 
| The plaintiff recovered judgment, took out. à 4a: fn. a0 i 
had a neh off invent. returned. Of the judgment error vn judg 
brought, and two days after the plaintift ſued out a ct fa. from 
againſt the bail, who moved to ſtay the proceedings therein, par! 
[4 is done in caſes where, pending ertot, the plaintiff bring T 
ebt on the judgment, ] inſiſting that it was more reaſonab im 
in, this Eaſe, becauſe otherwiſe the bail might loſe the ad. oe 
vantage of diſcharging themſelves by ſurrendering the prin. the / 
cipal, which they can do at any time before the return d affr 
the fecond ſci. fa. and the court thought it reaſonable that 30 
the proceedings ſhould be ſtayed, on the bail's conſenting, i ©" 
that if the judgment be affirmed, they would ſurrender t the 
pen, or give judgment on the ſci. fa. Myer v. Arthur — 
ira. 419. 
But on a like motion as above, it appearing that bail v Pen. 
not put in upon the writ of error, fo as to make an abſolute and 
fuperfedeas, the court refuſed to ſtay the proceedings on te J 
fer. fa. faying they would not go one ſtep farther than the Jl des 
caſe of Myer v. Arthur. Hunter v. Sampſon. Stra. 781. = 
So where the ſecond ſci. fa. was returned, and a four-d y if 
rule given, on the fourth day of which error being brought Jud 
on the principal judgment, the bail moved to ſtay procced- Bi Je 
ings. on the 2 a. and cited Myer v. Arthur. But, Per cw, plai 
that differed, for there the bail came in time whilſt they a 
might ſurrender, which they cannot do here after the re- Ne 
turn of the ſecond ſci. fa. at which time no writ of error was une 
brought. Rule denied. Everett v. Gery. Stra. 443. _ 
And, Per cur. in Richardſon v. Jelly. Stra. 1270. Where the 
the bail do not apply to ſtay the proceedings pending error, bai 
till their time to furrender is out, we will not give them any i 
time for that putpoſe, but only four days to pay the moaey Wil. *© 
in, after the judgment is affirmed. * 
. The bail in the original action, upon a writ of error F 
brought, are not liable to the coſts upon the affirmance of the i U 
2 nt. (14. 
= Though an action of debt on a judgment may be brought, wh 
pending a writ of error in the original action, and the court the 
will let the plaintiff proceed to judgment thereon, and only ery 
ſtay execution till the writ of error is determined; yet if an WF n 
action of debt on the recognizance of bail in the origina 75 
7 


cauſe be brought, pending error on the judgment, the co 
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Of the SCIRE #ACIAS againſt Bail, and herein 
of relieving them after Ex xox brought on 
the principal Judgment, 


will ſtay proceedings in ſuch action, without the bail giving 
judgment; for, by the judgment, the bail would be barred 
from ſurrendering the principal. Prac. Reg. C. P. 83. 
Barnes, 66. 68. | 

The ſecond ſcire facias was returnable the firſt day of the 
term; and a week within term the bail moved to ſtay the 
proceedings, on the common terms of giving judgment in 
the ſcir⸗ j 22 and taking four days to furrender after the 
afirmance of the principal judgment. But the court ſaid 
they came too late, after the time to ſurrender was gone, 
and would not revive it again; all they would do was, to ſtay 
the ſuing out execution againſt them, till after the affirm- 
ance in error. Cole v. Buckland, Stra. 872. 

The plaintiff got judgment on the rp as againſt bail, 
pending error by the principal, and took them in execution; 
and now they moved to be diſcharged. Sed per cur. Though 
you might have applied, and had the proceedings ſtayed, 
et we will not ſet them aſide. If an action of debt had 
2 brought upon the judgment, we ſhould have granted an 
imparlance, if it had been aſked ; but we never ſet aſide the 
judgment when it is once ſigned ; becauſe we take it, that by 
your not applying in time you have ſubmitted to meet the 
plaintiff. Fiſher v. Emerton, Stra. 526. 

After a judgment on ſci. fa. againſt bail, he moved to ſta 
execution, the principal having brought error, and the bail 
undertaking to pay condemnation money, and the cofts on 
the ſci. fa. in four days after affirmance. But in this caſe, 
there being no bail on the writ of error, the court made the 
bail undertake alſo to pay the cofts on the writ of error, in 
caſe the judgment was affirmed ; and ſaid it was a favour they 
were aſking, and they would make them fubmit to equitable 


terms. Ritfon v. Francis. Bail of Naſh, Stra. 877. 


Errer was brought in cam. ſcacc. upon a judgment ob- 
tained againſt the Tie lid in B. R. and writs of ſcire fa- 
cias had iſſued againſt the bail in the original action in B. R. 
where the bail obtained a rule to ſtay proceedings againſt 
them in B. R. upon the ſcire 5 until the writ of 
error returnable in cam. 15 ould be determined, they 
undertaking to pay the debt and damages within four days 
ater afirmance of the judgment, if the ſame ſhould be 4 
firmed, The judgment was affirmed in cam. feacc, and _ 

wards 


J 
; 
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Of the Scire:Facias againſt Bail, and herein Of 
of relieving them after ExROR brought on jd 
the principal Judgment. 


wards the original defendant brought error returnable in 
parliament to reverſe the judgment given in cam. ſcacc. on 
which the bail moved to proceedings againſt them till 
that writ of error was determined; and though it was ob. 
jected, that the bail were bound by the '-xpreſs terms in the 
former rule, the court made the rule abſolute, holding, that 
the word * affirmance,” in the firſt rule, muſt neceſiarily be 
underſtood to — rag effermance. Kirſhaw v. Cartwright 
am Pearce, bail of Green, Burr. 4 pt. 2819. 


'of 
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Of the Scixk FACIAS againſt Bail, and herein 
da of appearing thereto. N 


JF the plaintiff proceeds by ſcire factas, the uſual way is 

to 0 out a ſcire facias, and get it returned nihil; and 
then fue out an alias ſeire facias, and upon a nihil alſo re- 
turned to that, after a rule given, ſign judgment on the 
ſcire facias. But if the plaintiff would have the parties 
ſummoned, either upon the fir{t or ſecond ſci. fa. the Sheriff 
will make him out a ſummons, which he muſt give to an 
officer, with inſtructions for the execution thereof; and, at 
the return of the writ, the Sheriff will return ſcire fect: for, 
in all caſes of ſcire facias againſt bail, there muſt be a ſcire 
foci returned, or two nihils; for two nihils amount to a 
warning. 

Where two writs of ſcire facias iſſue returnable in dif- 
ferent terms, the firſt muſt be entered of the term wherein 
t is returnable; and an award of the ſecond is ſufficient, 
without ſetting it forth at length. 

The writs and returns in B. R. if by bill, muſt be filed at 
the Treaſury Chamber, or at the King's Bench office, with 
Mr. Heberden, the ſigner of the writs. —But if by original, 
with the Cuts Brevium. 


In C. B. they are entered on the Prothonotary's remem- 
brance roll, 

Where a ſcire facias againſt bail is not returned, the 
plaintiff cannot proceed upon an alias ſci. fa. without an 
entry of the firſt upon the roll. Ld. Raym. 822. 1252. 


muſt take out a rule to appear, and ſerve a copy thereof on 
the bail, : 


A. B. 
v. Rule on ſcire 22 
E. F. and G. H. bail 8th April, 1780. 
of C. D. 


The above rule expires in four days excluſive, but Sun- 
day is not one; and, if the parties do not enter an appear- 
ance, at the expiration thereof judgment may be ſigned on 
the ſcire facias. 

But if they enter an appearance in time, the plaintiff muſt 
declare in ſcire facias, and the proceedings to iſſue or de- 
murrer are the ſame as in other caſes, 


Cy 
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After the writs and returns thereto are filed, the plaintiff 
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Of the Sei y Aras Bail; and heren 
of ' declaring! pleading, </ n. and 
Execution, Sc. 


TI. wo oe NN 


5 Bafer Term, 20 Gra. 3. wt 
Chief if in 
© na 2 "73 pn 


to Our Lord the in 4 to the 
N x his writ, o king gave 7 8 

__ Geor e the _—_ Fc. [here inſert the proceedings, from 
= uing out the ſcrre. facias, exactly as they have been 
if only 25 ire facias, and a ſcire feet returned 
| nas or if a ſcrre facias and nihil returned, and they 
award of an alias feire factas, and ſcire fect returned there. 
to, inſerting the writs and returns.] And the ſaid E. I. 


and G. * that day having been ſolemnly demande, 


came by 9. R. their attorney, upon which the ſaid 4 5. 

© prays execution to be adjudged to him of the debt and 
damages (or of the damages, coſts and charges, as the 
action was) aforeſaid, according to the force ore and 
effect of their laid reCOgnizance, Why 7101 


O. P. for the plaintiff. 
2 K. or the defendant. 


WT declaration on a faire facias, teracnable the laſt retum 

of the, term, may, be intitled of the fame term generally, 
15 

: A 23 2 may plead in ahatement, or in bar to a ſeire farin, 
as well as other actions. Lucas, 172. 

There are but few pleas in bar Aich can be pleaded by 
bail to a ſcire facias. 
They wy that no 6. fa. ifſaed againſt the princi 
Ink of tha ied before ee e 6. ſe or that 

intiſf had other execution. 
_ they cannot plead, that Ns ebe died before the 


eine facias iſſued. Gro. Fac, 163, 
4 72 they gan ap, ek $2 IRE principal died | before any 
mz 


judzment again becauſe they r have a writ o 
error to reverſe that judgment. 


of 
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Of che SeIREFACIAS againſt Bail, and herein 
of declaring, pleading, n and Exe- 


cution, &c. 


If the principal ſurrendered. himſelf, or the bail rendered 
* [upon or before the return of the ca. /a. or other wiſe, 
ſuch render cannot be pleaded, though upon ſuch render 
afterwards the court will diſcharge them on motion. Yide 
ante. But ſuch ſurrender, or render, are not ſufficient, 
unleſs the plaintiff, or his attorney, have notice thereof 
and this is requeſted, that the plaintiff may, if he pleaſes, 
the Dr ec 
further trouble or charge againſt the bail. cen. 58. 2 Bu 
Alo now by 4 5 Anz. c. 16. % 12. payment of the ſum 
e Wen as well to 2 r as to an on 


. : 7 11 * 


2 pleas, vide the 54% TAY 

to /a. /cire facias, Tay a y the principal 
before + wane 7 ſeire facias; and it, was re- 
ſolved. the plea, was, for, in ſtrictneſs of law, the re- 
cognizance was forfeited by ſuin ving, out the firſt ci. 45 
againſt the bail. Ld. Rahm. 157. Hut vide the 4 & 5 


65 th 2 I'2», 
* againſt the de endant as bail for 4. B. Q 
the detendant pleads, before the return of the = 
ſci. fa, the plaintiff took 4. in execution and, ſtill de 
him—Demurrer inde. It was argued for, the defendant, d 
the plaintiff having taken one of the principals in 8 
* tion, had thereby diſabled the bail 7 render him, and 
all therefore diſchaxg him as to all the reſt. Sed per cur. The 
8 bail have 3 to bring in all four tal alt; and 
ian therefore though the plaintiff hath taken one, this does not 
1 diſcharge the bail as to the other three, for they ought, 


450 7e upon them, to, bring | in all 10 2 Leu. 192. 


1 Vent, 31 
I; Former y Fg recovered a ater ſum than 
7* ay) 5 * e. hail were not liable. 1 Salk. 102. 
| But now, where the 5 e for, Or recayers a greater 
— proceſs on which he declares, 


r te the WN If, 58 not be Hg: ob ed, but be liable for ſo much as 
1 is ſworn. to and indorſed on the ſaid proceſs ; or for any leſs 
it gi * which the plaintiff; in ſuch action ſhall recover. aſch. 
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Of the Sixt #atias againſt Bail, and herein 
of declaring;'/pleading;: Judgment, er Exc. 


GAG Sc. 


de of the courts,” upon pleadiug'to ſcire faciai, 
ho ns ies er, "only in the veniry, 
ings, or habeas corpora and jurata, ſpt à trial upon the 
cias, after the words, in a plea of debt, treſpaſs, 
oe! (as the ation may be) add theſe words, '<. Where. 
upon a ſcire facias, c. 1 2: 
2'Scire factas againſt Fane and Barker, bail of Barrel, Jude- 
your And a cn. fa- agamiſt. — 2 —— 
eur.” ener ere execu-· 
tion may be ſeveral. 
And bote, Though the b e e th 
und und thattels, yet execution by the body is — os 
law and uſage of this court. 1 225. 335 
2 Keb. 269. 2 1 2. se 2 
12. 2 Inft.. en G. p. 3 3 . 6. 
And in —— CES Wire „that 2 
cn. Ja; may be out il, out a; or 
. of nulla bana previouſly iſſued. ary fue 
II bail bring error upon an award of execution. i in 2 fin 
fis chem, matter which lies properly in the 
mouth of me principal, or might have been pleaded to the 
ſeire Een is — e for error; execution 
r Btra. 197+ 
Sall. Abe 255 
A judgment on 2 6 fiacias ag 
want of a-wartant vf attorney. 


The 
is x 


& bail was reverſed 


Caſe was a writ of error, was — the — of 
execution on 2 ,. pink bil end) the record 
of the judgment againſt the | er 
was aligned pon error, that | 
ſecuted by J. S. his attorney, 


— coed It dus anſwered that J. 8. appears to have 
been the att in che principal cauſe, and in that to have 
had a warrant. But che court reverſed the judgment; for the 
recotd" againſt che principal nbed not bave- been certified 
this wrib cf !Ervoryicanbrthe! ſuit againſt the principal 
was another” diſtinct ſuit. Therefore there ought to be 
particular warrant of attorney forthe ſci. fa, aguinſt dhe bail 
D ——— | wot =. ad to been not before the , writ 
one may ſuc out the ſcirt᷑ facias) but upon the return 
ere ore to om ; 

7 


X 2 


K N TRY 


82 


SNA 


8 


＋ 48. 


> SEE TTTI 4177. 


Ot Stite facias. 99 


Of the ScixR VAUAs againſt Bail, and herein 
of declaring, pleading, . _ Exe- 


cution, &c. olive 
A moiety of the damages was levied on one bail; and che 
\ther-bailnot having goods fufficient to levy the 3 
the plaintiff took out a ſecond execution againſt the 
of the firſt ail. But, on mation to ſet aſide the 
execution, the court held it irregular, for the and might 
have levied the whole at firſt. arnes, 206. cu 
I the plaintiff, in a ſcire ther for nant (af .the 
damages being previouſly aſcertained, or upon obtaining 
judgment by default upon the ſcire faczas,' or judgment upon 
demurrer therein, is of neceſſity obliged. to ſue out afſcire 
fri 222 in order to aſoertain his damages, he muſt 
notice of executing the ſame, as muſt be given 
— of trial, and executing writs 195 inquiry. Fer 
which, vide the firſt vo/. under thoſe titles. ROY odr 
Nate; A ſcire facias againſt ba) is:not-amendable... - 
Rule. abſolute — aſide the final dae gui a 


1 
©. = 


| the principal, and all che ſubſequent proc 


and his bail. Three objections: were made in pbints of. i — 
hrity; 1ſt, To the judgment, that it was not ſigned till about 
two months aſter — death of R. the  ofiginal. plaintiff; 
ad, To ebe judgm e, dy W. the adminiſtra- 
tor, which was b ** _ nihil, (no new 
perſon being callec in on — nao „To the award 
of execution not docquetted ti]l ate des t had appeared 
to the ſci. a. As to the ſecond and third, the court did not 
think it neceſſary to give an opinion, but as to the firſt they 
held it to be good. Lhe law abominates cicuity and ex- 
pence; though th julgr gment be etroneous in point of ſact, yet 
it may alſo med irregular 3- where the application to 
4 in dei recent, the bail ought not to he put to an audita 
ſurrela. The Judgment 4 48:2, nullity. Plaintiff, at the time 
when dt was given, could not come to demand it, and his 
warrant of atturney was extinct. M bitabead A. -of 
411 Gale. "Boil bf Stewart. Berner, 277. 
3 the plaintiff made. ry miſtake 
in ſetting out | the. recognizance, which the defendant took 
abrantage of wa by: pleading uu fiel record. And afterwards, 
the plaintiff moved to amend it, but was denied: for ſcire 
facias's. againſt bail are never amended; and the courſe 
ia, for the plaintiff to quaſn his own writ-; - This may be 
. to ſurrender, . bich bo 


Of the Scix FA cIAs againſt Bail, and here 
of declaring, Pending, Jugrient, aud Exe 


cution, Sc. 


Would have done, if he could not have been ſure of pro. 
 ceeding in his plea. / Grey v. Fefferſon. Stra. 1165. 
But in the Common Pleas, a ſcire facias againſt bail, an 
all proceedings thereupon, were ordered to be amended by th 
record in the original action, by inſerting the word merchar 
A Rn of mercer, being the defendant's addition, even aſte 
ſſue joined — nul mel record. Smeeiland v. Bel ard 
ne. Barnes, 4. 
by” udgmentin 2 againſt the principal. Ser. fa. againf 
che bal in in Middleſex. an award of execution, and thereon 1 
- «ft fa. in Middiiſex, and nothing levied. After the year an 
4a), plaintiff ſued . 2 to revive the award of execu- 
tion into London nihils, ſued 2 a fi. fa. i 
London and levied there. And on motion, the rule was matt 
p abſolute to ſet aſide the F. fa. and for reſtitution, Per air. 
The ſci. f4. to revive a judgment or award of execution, muf 
be in that county where judgment is recovered' or executich 
awarded. The 2 Ja. 2 bail may be in Middleſex (the 
tecord of the recognizance- deing at Jo, eftminſler) 92 in 4 
County where the caption of the ee appears to be 
on record iſ in any other county than Midaliſox. Ss 
1 Us. u. Tage, Bail ef Miller. Barnes, 2 
-1 Seine fucias upon a N obtained againſt D. to hare 
execution againſt the bail, who pleaded exccrtio, ut Mi 
before the. wing the writ of (ct. and before the iſſun 
= writ 7 ca. ſa. 25 fo He. 424 'To which 
plaintiff replied, that the A e is 174 at, &c. and tre- 


verſed, that Soi bre-the i h of the re of ca. (a 
Demurrer in bende. and e a ff hai 
traverſed the: 2 are, the- principal befare the 1 of 8 


_-faid. writ of ca. Ja. when there was no ſuch writ Tet | 
deſendants in their ,ptea, but only a general allegation, i 
Before the iſſaing of any ca. /a. vhich is uncertain ; therefor 
the plaintiff in his replication, ought to have ſet forth the 
time when the ca. ſa. iſſued, and that the Sheriff returned un 
et innenzus; like debt on a bond for performance of covenants 
in an indenture, defendant cannot plead performance gene- 
rally, without ſetting forth the indentute. Thie replication 
was adjudged ill, and the court being 8 25 to ive judgment, 
2 * prayed leave ee was granted 


Of 
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Of the Scixx FACIAS to revive a Suit by and 
| againſt the ſame Parties. 


THE ſecond ſort of ſcire facias, which is proper to be 
treated of in this place, is that to revive a judgment for- 
merly had between the parties; and on which no execution 
was taken out after the rendering ſuch judgment. And this 
ſeire facias to revive a judgment, being a continuance of the 
ſuit, muſt be brought in that county where the original 
action was laid. Vide Barnes, 97. 4 2443˙ 70 14, 
Different opinions have been entertained, whether a ſcire 
tias in ſuch caſe lay at common Lay? But the doubt, ſays 
Lord Cote, aroſe for want of diſtinguiſhing between perſonal 
and real actions. 2 Tiftit. $og. oO OO RE 
At common Law, if atter judgment given, or reeogni- 
zance acknowledged, the plaintiff ſued out no execution 
within the year; the plaintiff, or his conuzee, was driven to 
an otiginal on the judgment; and the ſcire fucias, in perſonal 
actions, was given by Vest. 2. c. 45. 2 Salk. 600- pl. 8. 
Ld. Raym. 669. Co. Lit. 290. 0. Sid. 351. 3 C. 12. 3 
nee 291957 05; 3) =p 
But in real actions, or upon a fire, though no execution 
was fued out within a year after the judgment given, or ſine 
levied, yet after the year, a ſci. fa; lay for the land, &c; be- 
cauſe no new original lay upon the judgment or fine, 2 Iaſlit. 
470. And the reaſon why it lay in this caſe was, for that in 
a real action one could have no other advantage of his judg- 
ment; but in a perſonal action he might have debt on his 
7 nt. UID kb» 1 1180 1 Nils li 55 
| A ſcire facias lay alſo in mixed actious as well as 
an afſize, writ of annuity, and ejectment. 
Therefore, after judgment had in a . action, and no 
execution ſued out within a year, the plaintiff mult revive the 
judgment by ſcire facias, and have judgment thereon, before 


he can ſue out execution. * | WA >. 
But if execution were ſued out within the year,” and te- 
turned, and from which the plaintiff had no benefit, there 
needs no ſcire fatias in ſuch caſe afterwards,” but hat execu- 
tion may be continued down on the roll to any diſtance” of 
time. And where execution was awarded on a ſcire farras, 
and four years after 'the}defendant, being in the Fleet for ano- 
ther cauſe, was brou 5 into court by habeas corpus, and there 
admitting himſelf to be the ſame perſon, he was committed in 
execution without a ſcire faciqs. Att. Pratt. C. B. 359. 
So if there be a cet exetutis for a year, or a writ of error, 
no ſcire facius is neceſſary. | 


H 3 But 


real, as in 


102 Ot Stire Fatids: 
Of dhe seine FActas to revive a Suit by and Of 
apainit the fame Parties. 
But jt the' e #ecuti ſhould be entered on A 
Bia, it Jeers, i e Mer executio re- ii 


However, if the plaintiff does not ny ear Ebert be h 
within a year after oh allet erecutio HURTS he mu . 
fue out a i ſeire Facias.. witt 

I execution is ſtayed. ne bie of * 


725 751 pies the plaintiff muſt ſue out a 9 4 


0. rw i R. 18 Gall. Fay 
a ſu — {Ore uns to an execu. 
an injunction out of Chanctry tor above 1 
In ſued out Tout 4 previous ſci. — , 
wi 175 note, An injunttion only ſta 2 actual executing the 
therefore, a- plaintiff” may out his execution, not- 
Ae ding an in e eee it down! Dy Vicoroma 
non miſit breve, Ibid. 
But notwithſtanding the rule is, that If ws FRO be fen 
gut within a gear, a ſare facias muſt be ſued out to Feuive the 
o t the court of B. R. in the caſe of "Mitchel v, 
n x. Burr: pr. 660. were unanimous, that this 
rule e dens 4 judgment above a year old, by ſcfre facias 
before ſung out execution der nit, which was intended to pre- 
venta lupe upon che defendant, ought not to be taken ad. 
vantage of by a defendant, who was 0 far from being ſur- 
prized by the Anti delay, that he himſelf had been en pg 
all 1 methods whereby he might delay the plainti 
z. by infunction, &c. And fo the court not only diſcharged 
the 1 er I 182 had been obtained to ſet alide the Whos) 
8 int, ka ifter 
b execution had a rand day, without n arras, 
is not void, but voidable fo wg way wi Salk. 87 + 
en brin ET is nonſuit therein; or if the 
writ be bonnet although it be above a yeat ſince the 
original judgment was given, the plaintiff may take out exe. 
cution; for though in ſuch cafes there 15 not any new judg- 
ment given, yet 17 1 _— * of error revives the 
judgment. Cre, Fac. 364. 3 104. 133 
the plaintiff , delay the . 4 writ of que, en 
year aſter the 2 N t. he cannot do it after 
without a ſeire facies,” Co N. Fach. 13 W. 3: "Haw. 
v. Cuton 
But in the Gaſe n tide; there need not be any 
r 2 Satt. 603" N. 13. . 
Kam. 328. 553. 7 


Nn 


Dl. Scixe facias, 103 

Of the ScixR FACIAS to revive, a Suit by 
and againſt the fame Parties. 

inte e intiff within the year ſues a 


ſcire facias, he cannot after have a capias within the year, till 


nion he hath a judgment on the ſci. fa, Rol. Air. "4 * 
muſt WY I the plaintiff does not proceed upon the firſt ſcire facias, 
ty within a year and a day, he caunot afterwards proces. th 
. drt uit, but muſt ſue out a new ſcire facias, for the old writ 
rar, is diſcontinuedt. eee 3 
522 Ia judgment be above ten years ſtanding, the plaintiff 
Be * * * a ſcire facias, without motion in court. 2 
e 2 Salk. 598. pl. N 8 7 | 1 1 
s If under — but above ſeven years, not without a motion 
Not. But note, If after ſuch motion the judgment is revived by 
mes a ſcire faciat, and then the defendant dies before execution, 
the plaintiff muſt ſue out a new ſcire faczas; and may have it 
— n the judgment was revived before. 2 
4 „598. | | JOS 
„. On. a judgment of above twenty years old, the court of 
this C. P. (according to a precedent faid to have been ſettled 
tas, about nine years 1 leave to the adminiſtrator cum 
re. teflamento annexo of the: plaintiff, to ſue out a ſcire facias to 


ad. revive the ſame. _ But that no execution ſhould be taken out 
ur thereon, until either the Sheriff makes an actual return of 
ſeire fect, or an affidavit be made and filed of perſonal notice 
iff being. ſerved on defendant. of the iſſuing fuck ſeire facies. 
8 7 & Fly, Eaft. 15 Geo. 3. 2 Black. Rep. 995: r 

I the judgment of an inferior court is removed into B, 
R. by certiorari, and the party ſues a ſci. — to have execu- 
a, tian upon ſuch. judgment; he ought to ſhew in his ſci. fa, 
4 that it is the judgment of ſuch an inferior court removed 
he thither by certiorari, and ought to ſhew the particular limits 
he of, the interior juriſdiction, and pray execution within the par- 
e. ticular limits. But if the judgment be removed into B. R. 
ge by-writ, of error, and affirmed, the party may have execution 
he in any part of England; for 5 the afirmance it has become 
King's Bench. But in a # fa. upon 


the judgment of the a 
ges that it 


1 ſuch ent affirmed, the plaintiff ought to 


er was removed thither by writ of error. Ld. Ram. 216. 
7 After judgment recpvered, Hil, zo, 31 Car, 2. and no 
3 execution actually ſued out within the year and day, the 
r plaintiff, without a previous, ſci, fa, in Trin. vac. 5 V. SA. 
þ took out, an elegit, on which an inquiſition was had, and 
5 defendant's 

I 25A 


delivered in execution; and then the 


H 4 plaintiff 


he anno, n — dy - 


A oor % , —_—— 2 
ee Foe 


. 4 paos.t a 
ed 


FW Loo was 8 * 
LAS. 5 my — 3 — 5 


— 


Of the Pe yAelAs to revive a Suit by and 
againſt the ſame Parties. 


intiff entered on the roll an award of an elkgit, of the 
term with the judgment, with continuances of vice, 
comes non niſit breve to the el ſuing out the eln. 
And on examination it appearing to have been the prac. 
tice for many years, the court; canfidering the-incenveri. 
ences that might enſue by opening þ paper ele may 
- executions, and becauſe the practice: prevailed ſo long, 
ordered the execution to Rand. Grid. 283. 2 Show. 235 
3 Danv. Abr. 
900 A ſeire ff facias lies, not on a Jede bent pending alrite 
gy! brought on that judgment, but the writ of error 
| is a good plea tothe ey fa. ILA. Raym. 1295. 
| Fi ent is againſt two, the ſcire fuciar uſt be irt 
of the ee 


r it is a” uche writ, and muſt any the nature 
ent. : Salk. 598. 
If a IT judgment is 


ined againſt two; and one dies 


the ſeire _ ought: to be brought againſt. both the ſur. | 


viyar, and the xepraſentatives of the deceaſed bene: 
Vide Carth. 1. 

But if there be a, joint W Sint . ai one 
dies, . a ſerre facias lies gre the other alone, reciting the 
deatu; and he cannot plead that the heir of him that is dead 
has aſſets b by deſcent, and demand judgment if he ought to 
be charged alone; for at common law, the charge upon a 
judgment being perſonal ſurvived ; and the tat. of Wejtri.2. 
that gives the elegit, does not take away the of the 
Plaintiff at the common law, and therefore the party may 
take out bis execution which way he pleaſes, for the words 
of the ſtat. are, fit in electione: but, if he ſhould, aſter the 
e of this writ and revival of the nt, take vut 
an elegit to r de nets che party may have remedy by 
u by audita garridac:: 2 Bas. _ 30 

8, Sc. ls IV 110 12y 

After interlocuto judgment the aim * 
bankrupts, then 8555 a writ af: —— and proceed- 
ed to final. judgment in their m nm (In which judg- 
ment, the e eee ſued u ſeire facias, to ler 
cauſe why they ſhould not Have execution: Defendant 
pleaded e whole, ener of the bankruptcy in bar, and 
prayed ju = if the aſſignees ought to have execution 
againſt him, Demurrer inde. and joinder. The court held 
the aſſignses properly entitled to the damages; and that the 
8 proceeding in their own'names, after 1 inter- 

acutory 


— 


2 Fr 82524. 


— 
2 53 
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Of the ScixE rAcIAsõ to revive a Suit by and 
againſt the ſame Parties. 


hautary judgment, till final judgment, was well enough, 
_— the i judgment entitled the bankrupts to 
Fr ing, which by the inqueſt was aſcertained: © Apwit 
oral. fine of Bibbins & al. v. Mantel. 2 Will. $12 
The aſſignees might have taken up the cauſe after the inter- 
rr give; e eee een eee 
Plaintiff had a j ent, and brought a ſcire faciat, to 
which the defendant and judgment thereon was for 
the plaintiff, who afterwards became a bankrupt; The 
commiſſioners aſſigned the original judgment to P. wha 
moved the court that it might be entered” to entitle him to 
the benefit of the judgment on the ci. a. which was ruled 
accordingly, without bringing a new ſcf. fa. Plumer v. 
Led. 5 Mod. 898. i bros „en ib n e | 
A man had judgment in debt, then became à bankrupt, 
es, and afterwards-fued out execution; and the money being 
ir. EF {evied/and brought into court, the aſſignee moved that jt 
nt, might not be paid to the plaintiff [the bankrupt] ſurmiſing 
that the judgment was aſſigned to him. But the court de- 
ne tained: the money till the aſſignee brought a * xs to 
he ty the bankruptcy—cited in the above caſe in 2 Viſſ. 372. 
ad WR A ire facras, if againſt the party, is in hac parte; but 
10 if ball, in en parte. Salk. 590. Lt. Raym, 393. 532. 
ſeire facias to revive a judgment or award of execution, 
ig muſt be in the county where the judgment is recovered,” or 
me execution awarded. Hob. 4. Cro. Car. 228. a 


ay And the feire facias muſt be returnable at a common 
res return, or at à day certain, as the original proceedings were. 
the Ld; Raym. 1417. WHEL ON Ak 

ut If the proceedings were by original, there muſt be fifteen 
by days between the feſle and return of each fcire facias; and 
ol. the writs muſt be returnable-on a general return. | 


But in ”_”_ facias's on writs of attachment, or bills againſt 
me privileged -perſons in C. B. fifteen days are not requiſite be- 
d- a 1 * Kg 6: >: OR 
. in B. R. if the proceedings were by bill, fifteen da 
3 inchifive; between the teſte of the firft a0 return of tl 
Int ſecond ſeſ. fa, is ſufficient. - But then each writ ſhould have 
nd ſeyen days between the teſte and return, and not one ten and 
on ain ee 07 ebe eee ee e Ra OM NG 
eld Every ſcire facias wheron mhil is to be returned, ſhould 


the be deliveted to the ſneriff, or left in his office, ſome time 


er- before returned. Reg. Eft. 5 Geo, 2. 
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of the SCIRE'FACLAS/t0: eve a Suit ay and 
| | againſt che ſame Parties. 


ao fm fri muſt be delivered t the beg 
Iſt ini our deys before returned. 1bid. . 


So every ſ ſeire facias, an which. a ſeirs fees is to be retutl 
ed, ought Go ber dlivered. tothe Shavilfa of Jes a hee 
four days. excluſive, before the return " ſia. 

The ſheriff muſt indorſe the time of his, zeceiving ip 
And if the is ſummaned «coy tees, or 
2 * Ecient. Att, Prac. B. R. 347. 


EY; ſeire ſor worn a e Pay FS, 
ung 


e vit 
nul tiel record it may be pile bug 


N 
eee 


b if bot 


2 — are * me ſore facias, returned nibil, ö 


After . he 2 5 n the plaintiff 
a. rule..to; appear, which expires in four days; 2 2 
appearance is entered, he may then ſign j 

Fire facias, and take out his execution. 

But if the party appears, beta (2k 
cias; .and the throughout the . proceed: 
ings, is exactly. the fame as in other caſes appearing, 
declaring, 2 &c. in ſcire facias, Vide ante unde 


title 
e yu? ˖ | hs a, matter which, he might, be 
an 8 "te | court will 


—_— on, ithout putt ae, e to * audita — | 
retur 


Salk. 93. 
In a ſcire a judgment, i Enden l 2 e 
Lok pac he Thal not have an audita unit 


re 2 ſeire facias is brought on a jud entin 
Bw, Vier 2. Fre facies e ys 
2 that court is ambulatory, ubicungue f rin 
Aue but if it be brought, on a judgment in C. Bü 
otherwiſe, ern 8 


Hack. 3K. 321. 


— 
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Of the Scixr FACIAS to continue a Suit by 
and againſt the Repreſentatives of one of the 
Parties dying BEFORE final Judgment. 


Lf Lineage C. 8. it is enaQted, . That in al c- 
D cons feng or mixt, the death of either 8 

for 2 por le be e 

error, ſo as t entered within 

e r * 
And '* where any judgment are be 
or in the name of any executor or adminiſtrator; 10 1 
-aſe an adminiſtrator de mis non may ſue forth 2 ſeirs faciar, 
and take execution upon fuch judgment. 

4. fued 2 fei. fa. ee us e of 8. on a judg. 
it obtained by the plaintiff againft the ſaĩd B. C. pleads 
din abatement, that . B. died before jud ent, &:c; To 
this C. replied, and ſet out the fat. 17 Car. 2. c. 8. and 
B. died after the verdict o tained againſt him, and 
leer the day of nif/ prius, and before the day in bank. 
hereupon C. demurred. And the objection was, that the 
plaintiff ought to have ſued a ſpecial ſeire farras, and not'a 
general one; for this ſuppoſes à judgment againſt the teſta- 
tor in his life-time ; and —— hcation it was en- 
tered after his death, though entered according to the 
ſtatute. Sed per cur. Ant DEL and could 


not de otherwife ; for had 3 cial, — would have 
deen 3 variance, the ing entered generally; 
and a Haſpondeas oufter Thr awarded. FA « 1280. | 
The death of either party, before the is not re- 
medjed by this ſtatute ; but if the party die after the af- 
ſizes begin, though the trial be after his death, that is 
within the remedy of the ſtatute; for the aſſizes is but one 
day in law, Yet the court faid it was in their diſcretion, 
whether they would arreſt the judgment. But in Lord 
Roym. 1415. it was holden not affignable for error, it ap- 

pearing by the record, that the defendant appeared per ar- 
tornatum fuum. 

A. Sg; 3. c. 11. J 6. bes enaQted, Fa 
ons commenced in any court of record, if = 
to die after an interlocutory jud 3 fore 

fnal judgment 1 therein, the id action ſhall. . 

abate dy reaſon thereo f, if fuch action might be ori inally 
proſecute: or maintained by the executors or Arn conc 
of ſuch plaintiff; and if — die after ſuch interlo- 


cutory judgment, and before final judgment therein obtained, 
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agagainſt the Repreſentatives of one of the 
Parties dying (BEFORE, final Judgment. 


the ſaid action ſhall not abate, if ſuch action might be qi. 
e uted or maintained againſt the — or 
of ſuch; defendant :. and the plaintiff, or if h 
2 dead, after 9 interlocutory. judgment, his executors u 
adminiſtrators ſhall, and may —— a ſcire facies againſt th 
deſendant, if living after , ſuch interlocutory judgment; 


or if he after, his executors or adminiſin. Wi — 
tors, to ſhewe cauſe why es in ſuch action ſhould m jud 
de alt aſſeſſed and dee by him or them; and if ſuch &. ſho 


fendant, his executors..or. adminiſtrators, ſhall, appear at th 
return of ſuch, writ, and. not ſhew or alledge any matte 
ſufficient t. arreſt the final judgment, or being returu 


or: upon two writs, of ſcire faciat it be-;returne, by 

that the defendant, his exrcutors or adminiſtrators, hu ſuc 
nothing whereby to be ſummoned, or could not be found in apf 
the 2 hall make default; that thereupon a, writ « to 
inquiry of damages ſhall be awarded, Which being execur il) be 
and returned, judgment final ſhall be given far the {ai par 
plaintiff, his executors. or adminiſtrators, proſecuting ſuck ple: 
writ or writs,of ſcire facias, againſt; ſuch nn his ex. the 
ecutors ar adminiſtrators reſpectively , . | onl 
This ſeire facias to continue a ſuit, muſt g0 into the coun hin 
try where the action is laid. f 
The former ſtat. 17 Car. 2. makes the judgment good; the 
entered between, the * themſelves to the ſuits thong pla 
one died: after the verd;#, and before the judgment entered, ſeir 
But by this ſtat of 8 9 . 3. if a — dies afrt . to! 
interlocutory judgment, and the action may be continue I ver 
againſt his, repreſentatives... the final judgment + muſt de for 
againſt the repreſentatives, for they are cxprſy taken notice WW fen 
of for that Ade and the ſcire facias againſt them mull WF wit 
be ſpread a on the ſame record. Vide 1 Call. 42. v. 
If a defendant dies after a writ of inquiry executed, a Ir 
beſore the return thereof, it is within this act; and th: WF ' * 
fſeire facias againſt his executor or adminiſtrator muſt be 0 ed; 
ſhew cauſe, why the damages afleſled ſhould not be recovereh out 
wh orthy v. Southcot, B. R. I Hill. 243. to 
he plaintiff, as adminiſtrator to J. S. hae mfr Jann wa 

ink the defendant, ſetting forth, that his inteſtate ſuei I pul 
defendant as executor in ſuch an action, and bad, Juogr cut 


3 dicit; on Een a Writ 1 inquiry: Ma" 
W 
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which ubated by the inteſtate's death before the return; 
that udwüniſtration was granted the plaintiff, and com- 
münded the Sheriff to ſummon the defendafif to ſhew cauſe, 
why" the plaintiff, "as adminiſtrator, ſhould hot Have judg- 
tent to which*/cr.) fn, the executor pleaded'a bond of his 
teſtator's, on which judgment had been recovered, and no 
aſſets tra.” To which plea plaintiff demurred, and had 
judgment; for the ſtatute never intended that the executor 
ſhould' ſtand in any other circumftances, to make another 
defence than the himſelf might have made againſt the 
inquiry; and he could have pleaded nothing but a releaſe, 
or other matter in bar ariſing puit darrein continuanct. He is, 
by the words of the ſtatute, to ſhew cauſe why damages in 
ſuch caſe ſhall not be aſſeſſed and recovered; and if he ſhall 
appear at the return, and not ſhew any matter ſufficient 
to arreſt the final judgment, then a writ of inquiry ſhall 
be awarded, &c. And arreſting — N= is by matter ap- 
parent in the record, and not extrinſic; and heretofore they 
pleaded in arreſt of judgment, as now it is moved. And 
we executor cannot be hurt by this, for the judgment is 
only de bonis teſlatoris, as if recovered againſt the teſtator 
himſelf, © Salk. 375. „ 8885 | 
The defendant died after the rule was out, but before 
the time | ai to plead by a judge's order expired; and the 
plaintiff ſigned an interlocutory judgment, and fued out a 
ſeirefacias againſt the defendant's executor upon this ſtatute, 
toſhew cauſe why damages ſhould not be aſſeſſed and reco- 
vered'; but on motion the court ſet aſide the proceedings 
for irregularity, as the writ abated by the death of the de- 
ſendant / before interlocutory judgment was ' ſigned, not- 
withſtanding the rule to plead was out. And fo held in Sibert 
v. De executor of general Ruſſel, Mich. ꝙ Geo. 2. Mallop v. 
Irvin, 1 Wilf. Wie rn 6 19216 2907 F060 _ 
The plaintiff died after verdict, and before judgment enter- 
ed; afterwards judgment was entered, and execution taken 
out by his repreſentative without a ci. 2. And on motion 
to ſet aſide the fi. fa. it was held that, aſthough the judgment 
was regularly entered by 17 Cur. 2. yet the f. fa. iſſued irre- 
gularly, for there ought to have been a ws So the exe- 
cution was ſet aſide.” Eartv. Brown. B. R. 1 Will: 302. 
Defendant! died, before an interlocutory judgment duly 
obtained, was ſigned. His adminiſtrator brought a /ci. fa. 
: an 
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ot he Seins vers by and againſt the Re- 
e preſentative of à Party to the Suit, dying 
AFTER: þ and BEFORE Execution. 


ON judgment, as the heir, executor or adminiſtrator, 
tough they be N it be within the year, ſhall have no 
writ of execution, but a ſcire fas. to enable themſelves to 
the ſuit z and fo. of the tenant or defendant, for the alte ration 
of the perſon altereth the proceſs : otherwiſe in the caſe of a 
ſtatute ſtaple or merchant, becauſe the proceſs: is given by 
other acts of parliament. - 2 J. 471» Curt. 112. 193. 


Cadb. 8 3. Te 
But ebene be twophimits in a perſonal action, and one 
of tem dies pending the ſuit, that ſhall not put the other to 
— — ſo if one of the defendants die, becauſe the ame 
party fill remains on record. 7 Med. 68. But the way. is 
now, to ſuggeſt the death of the party upon the roll, on re- 
= at — ſtage of the ſuit he died, according to 8 & 
3. c. 11. 7. 
7 So if there 1s 1 againſt A. on which a fi. fa. is 
ſuad out; but before execution thereof A. dies inteſtate, 
there needs no ſcire facias to renew this judgment; but exe- 
cution of the goods under that writ of fi. fa. may be made in 
the hands of the adminiſtrator. Farrer v. Brooks. For, as 
the party himſelf could not. have made any defence to the 
writ of execution, there is no reaſon that his repreſentative 
ſhould be in a better condition. 
But if there be judgment in debt againſt two, and one dies, 
a ſeire facias lies againſt the other alone, —_— the death; 
and he cannot plead, that the heir of him deceaſed has aſſets 
by deſcent, and demand judgment if he ought to be charged 
one; for at common law, the charge upon a judgment, 
being perſonal, ſurvived ; and the fat. Neft. 2. which gives 
a git, does not take away the common law remedy, and 
] {Wherefore the plaintiff may take out his execution which wa 
z he pleaſes ; but if he ſhould, after allowance of this writ a 
Neeval of judgment, take out an elegit to charge the land, 
de party may have remedy by ſuggeſtion, or by an audita 
querela. 2 Bac. Abr. 4 vol. 419. x 
If an executor brings a ſcire facias on a judgment, or a 
recognizance, and gets a judgment quod habeat exccutionem, 
and dies inteſtate, the adminiſtrator de bonis non muſt bring a 
cire facias upon the original judgment, and cannot proceed 
upon the judgment in the ſcire facias. Vide Ld. Raym. yy 
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Of che Scire #4cias by and againſt the Re. 
preſentative of a Party. to the Suit, dying 
Ar rER Judgment, and BEFORE Execution 


A ferre facias by executors upon a judgment obtained 
the ——— inde, and it _ inſiſted, that a 
practice of this court in ſuch caſes is, that the plaintiffs in the 
Fire facias ſhould inſert the profert of letters N 
- {this clauſe being omitted] and that the writ is not good 
To which it was anſwered, that it was inſerted at the end 
and that is the practice of B. R. Per cur. Both forms an 
good here; but in C. B. this clauſe is always inſerted in th 
end. Judgment pro quer. Carth. 69. a 
A ferre fucias againſt an adminiſtrator, teſted 24th Ocbobe, 
and returnable the 3% October, alias ſcire factas teſted. 3 
October, returnable 7th November ; and it was obj tha 
theſe writs were i r, becauſe; there were not fiſtees 
days between the 24h October and the 7th of November, 
but adjudged well, there being eight days excluſive betwen 
the tele and return of each writ. Carth. 468. | 
te: In B. K. in all caſes there muſt be either two nib 
returned to the ſcire facias's, or a ſcire feet; but in C. B. i 
caſe of the death of the p/a:nt;ff one mbil is ſufficient, 4 
Pract. C. B. 337- | Wan jag 
But in caſe of the death of the defendant there muſt be: 
fire feet, ar two mhils returned. JIbids | 
a feme, executrix to J. S. marries, and then ſuch hul- 
band and wife bring debt againſt £ B. on an obligation in 
the right of the wife as executrix, and have judgment to re- 
cover the debt, damages and coſts, and- then wife dies 
before execution ſued, the huſband cannot have a ſcire facia 
upon-the judgment.; for that he, though he was privy to the 
judgment, ſhall not have the thing recovered; but it 
to the ſucceeding executor or adminiſtrator. Gro. Car. 207. 
227. Beaumont v. Long, adjudged, although it was ob- 
jected, that the j nt was for the ce and damages whict 
longed to the h though the debt did not; and there- 
fore the ſcire facias ſhould be for the damages; but a cir 
facias being as well for the debt as damages, it was not 
maintainable ; and whether he might maintain a ſc. fa. fo 
the damages and coſts, they would give no opinion. Ton! 
248. S. C. adjudged, and ſaid this recovery does not turn i 
to the proper debt of the huſband, as it would if the baron 
and feme recovered the proper debt of the feme. | 
But if huſband and wife obtain judgment, and the wilt 
dies, the huſband, without taking out adminiſtration to bei 
ma 
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pteſentative of a Party to the Suit, dying 
AFTER Judgment, and BEFORE Execution. 
of have  ſcire facias ; for by the judgment it is become a 
or him. — 337. Cro: El. 844 3 Med. 188. 2 Leon. 
14. 4 Leon. 186. ; | 
80 if a woman obtains ew a in debt, and after mar- 


fies, and the hufband and wife fue out a ſcire facias, and there - 
upon have an award of execution, though the wife dies, yet 


the hiſband[ without taking out adminiſtration] may have - 


execution upon the judgment, for the award upon the ſci. fa. 
attached in the huſband and ſhall ſurvive, though obje&ed, 
the award on the cr. fa, made no alteration, as the execution 
muſt be on the firſt judgment. oodyer v. Greſham, Salk. 
116, Pl. 7. and Comb. 455: F. C. by which it appears, that 
the year expired before the ſci. fa. taken out; and faid by 
Hilt, ch. juſt. That the debt was attached to him, jointly 
with his wife; ſo that although the award of the execution 
did not alter the mature of the debt, yet it altered the pro- 
prey 92 OE I 7 Js | Pm 
A nent in debt is obtained againſt a ale, who 
afterwards "marries, and then a ſcire a ver 
brought againſt huſband and wife; and after two nibilt re- 
red, judgment” is given, that the plaintiff ſhall have judg- 
ment againſt them, and then the wite dies, the huſband ſhall 
be liable to this execution, Carth. 30. Salk. 116. fl. 7. 

80 #2; In the above caſe of Obrian and Ram, reported 
fo in T Mod. 170. If judgment be againſt a feme foley and 
ſhe marries; and then plain ſues out a ſcire facias againſt 
buſband and wife, and has judgment quod habeat executionem, 
againſt both, and afterwards the wife dies, plaintiff may ſue 
out a ftir“ facias againſt the huſband, and have Jadgment 
thereon againſt him. ——— | 

And fo vice verſa in Moodyer v. Greſham, Salk. 116. If 
fem ſol” recovers jdugnlent, and then takes huſband, and they 
both fite out a/c: . and have judgment quod Habeant 
exetutidnem; and Wert he | | 
tire fucias afterwards; and have execution. 
A ſcixe fuclar was brougtit againſt defendant as admini- 
fratrix of her huſband, on a judgment againſt him for 
1500 . anck after two vill returned, a five Jer inquiry Was 

en out, and the defendant attended the | 
order to lay the tate of the aſſets before the jury; but the 
phintfFinfiting, that tie award of execution on the former 


— 


dies, the Huſband alone may have a 


ecution of it, in 
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writs was in point of law an evidence of aſlets, a deva/tavit 
was found to 1,117 J. Sc. In Hil. & Geo. 2. ſhe appeared to the 
ſeire 5.— inquiry, pleaded plene adniinifiravit, and traverſed 
the devaſtauit;. and notice of trial being giyen and counter- 
manded, and nothing further done on it, the, in Mich. 10 
Geb. 2. moved to have the award of execution ſet aſide, aud 
to be admitted to plead; it being to no purpoſe to expect re- 
lief upon the trial of the traverſe ; and cited Salk. 93. 264. to 
ſhew, that where there has been no ſcire feci, and only two 
1hils,, the court will reheve upon motion, and not put the 
party to an aulita querela : and the ſtate of the real aſſets was 
proved to be 130 J. which ſhe offered to deliver up, and he 
examined upon interrogatories, if the plaintiff was diſſatisfied 
with the account. The court was greatly inclined to re- 
lieve her ; but upon confideration of her long acquieſcence, 
and the ſeveral ſteps taken ſubſequent to the award of execu- 
tion; they thought ſhe came too late, and for that reaſon 
only refuſed to interpoſe. I harton v. Richardſon wid. Stra. 


1098. | | 
(OM Formerly the method was upon obtaining judy- 
ment by default againſt an executor or , adminiſtrator (which 
would reach only the goods of the teſtator or inteſtate)-and 
nulla bona returned to a fi. fa. ſued out on ſuch judgmeht, to 
iſſue out a writ to inquire, whether the defendant had waſted 
any of the effects of the deceaſed; and if a devaſtavit was 
found by the inquiſition and returned thereto, then for the 
plaintiff to moue by /cire facias for the defendant to ſhew 
cauſe why the plaintiff ſhould not have judgment de bonis 
propriis; to which ſcire Jong the executor or adminiſtrator 
could” appear and plead plene adminiſtravit [as in the caſe 
above]. But now the fieri facias inquiry, and the ſcire fri 
are incorporated, and made out in one writ for expedition. 
However this method, though much better than the old one, 
is ſeldom purſued at this day, as it does not anſwer to the 
plaintiff if the debt is but a ſmall one, becauſe no coſts are 
allewed againſt the executor or adminiſtrator, unleſs they ap- 
pear and plead to the ſcire 2 and it be found againſt 
them. But the way is to bring an action of debt on the 
judgment, ſuggeſting a devaſtavit. 
recovered judgment in B. R. by ni dicit againſt B. B. 
brought error thereon in cam. ſcacc, Which was ſtill depending. 
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Of the Scixr racias by and againſt the Re- 
preſentative of a Party to the Suit, dying 
AFTER Judgment, and BEFORE Execution, 


Afterwards A. became bankrupt; and the judgment was aſ- 
ſigned by the commiſſioners to the affignees; who ſued out 
as aſſignees two ſcire * crate in B. R. on the judgment; and 
on two nihils, had judgment; and took the defendant's goods 
in execution on a f. fa. On which B. moved, that the 
judgment on the ſci. fa. might be ſet aſide as irregular, and 
have reſtitution, the writ of error being ſtill depending. 
On reference to the maſter, he reported as above, with this 
addition; that A. died after the writ of error brought, and 
after in nullo eft erratum pleaded, —And the court held, fir/t, 
that the writ of error was not abated, by the death of the 
defendant in error, after in null eft erratum pleaded; ſecondly, 
that a ſcire facias don't lie on a * pending error 
brought thereon; but that error pending is a good plea to 
ſuch ſcire facias. So that the ſcire facias was not regular. 
But then the Judges made a queſtion, whether they ſhould 
ſet the judgment on the ſcire facias aſide on motion, and the 
execution ſued thereon, or ſhould drive the defendant to an 
E aulita quterela : — on 3 — all held, the whole 
1 proceedings irregular, and ſet them aſide on motion. nees 
O of Kiffin v. Lennard, Ld. Raym. 1295. Ve 
Plaintiff's teſtator obtained judgment, which after his 
dec each was revived by two ſcire facias's, with nihils returned; 
and defendant being taken in execution, moved to be diſ- 
te charged, upon producing a releaſe from the teſtator. On 
ſhewing cauſe, it appeared doubtful whether the releaſe was 
executed by the teſtator; and thereupon it was inſiſted, that 
tor {MI ough when the ſcire factas is not ſerved, the court will in a 
cafe (dear caſe relieve the party upon motion, and not put him to 
his audita querela; yet they will never do it where the fact is 
diſputed. And ſo the court agreed; but then they would 


jou have had the plaintiff's conſent to try it in a feigned iſſue, 
"ihe the defendant lying actually in execution; which the plain- 


tif, who was an Executor in truſt, refuſing to conſent to, the 


Fer court refuſed to do any thing upon motion, and left the 
in endant to his audita guerela. Mitford Exor. v. Lordwell. 


Stra, I 198. 


12 Of 


* + — 
116 Ok Aktorntes. 
of Proceedings by and againſt AT TORNIEG. 


TTORNIES have . not to de ſued in any 
other courts except thoſe in which they are ſworn 
itted, becauſe of the prejudice acctue to 

96 U uſigeſs of thoſe courts in wid their 74 is re- 
quired ; neither, are they to be held to ſpecial bail, "becauſe 
y are ob Uge to attend, and the a ee 
wr Ny as. alſo, as officers I Cough they axe en- 
bs to the proceſs of attachment, and may 1 ue by attachment 


ae 

ut this lege an attorney ſhall not have at the King' 
150 e Bro. Siperſedeas 1. 19 Hen. 6. 44. 
: "Kart unleſs there be the ſame remedy in his own court; 
therefors he ſhall not have his privilege when, MONEY is at- 
Tached in Fol ag Jil 97575 Hong in the Sherifſ', 
» 42 

= N. 75 real againſt an 2 ef us King's 

aung. 07: 
| in oppeal againſt an attorney of the. cum, Pla 


5 lent fas or i fin droit, as executor 0 
_ 12 Ad. 316. Ld. Ram. 533. Feb. 1) 


hy 5 j 5 Ron executor or adminiſtrator is ſued: by bl 

o privikees he cannot object after appearance, for the fault is 
ce of appearance. Barnet, 167. Sed g. if ſhewn for 
demurrer, 

. of one court e another of ws 


FIST, he kde be not plead his privilege ;, for 
n 


a ce of the plaintiff is as neceſſary in his court, 
35 the defendant's is Luc bis ; and therefore, the cauſe is le- 
ly actached hed in the court where the plaintiff is an officer, 
E 275. Mar, 556. 2 Med. 298. 2 Lev. 129. 
bi 2 215 IA 

y mult be ſu bn Yo plaintiff is an attor- 
25 and ther ſued in his own court, 
Stra. a th . Org 


ers 981 0 Dyer 277. - a | 
One attorney ſued Acer attorney of the delved bout by 
—— of 1 and on motion the proceedings 
ſtayed. Barnes, 44. 
ion on à penal ſtatute, vx. 13 El. for entering 3 
Fraudulent jud 42 againſt an att of C. B. was com- 


meaced by original; on 2 he moved to ſtay proceedings, 
1b 
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— ought to be ſued by bill, On ſhewing cauſe, it 
urged, that this was a proſecution for the crown: 

— that deſendant, if entitled to privilege, may plead it, 
Sed per cur. Theſe gui tam actions are never conſidered as 
the king's cauſes. proſecutions at the ſuit of the crown, 
defendants, though. acquitted,' can have no coſts ; but in 
actions gui tam it is otherwiſe. The proceeding by original 
is irregular. Rule abſolute to ſtay proceedings, Britton 
qui tam v. Tae Barnes, 48. 

An attorne ivilege to keep the venue in Middleſes 
when he is Rar but not to change it thither when he 
is defendant. Burr, Rep. 4 pt. 2027. 2032. But contra in 2 
Vat. 47. and vide 1 Salt. 668. If an attorney, being plain- 
ti lay his action in Midaloſex, the venue ſhall 7 be changed; 
nt — in London. 

has no proc againſt the court of conſcience 
in _ urr. 4 pt. 1583. 

An attorney, at 3 or adminiſtrater, ſhall -not 
ſue or be ſued as a privileged perſon, 1 Ld. Raym. 533. 

An attorney may have his privilege in . a member of 
the univerſity. . Id. Raym. 342. 

If an attorney abſent himſelf for a year together, and 
does not give. his attendance, he loſes his privilege, Sed vide, 
Lau. 1667 - where it is ſaid, that be ſhall have his privileges 


fo long as he continues an attorney on record, though he do 


not practiſe, 


"But by. Ber, Rep. 4 Pt. 2113. 2116. Privilege continues 


no longer than he remains an acling attorney. 
Anclendiy rolls were kept of attornies in B. R. but ſince 
the alls the rolls have been diſuſed, and a book ſtamped 
been kept, and the attornies names entered therein, 


Ara. 77. Sb B. there is a regular record kept of the 


attorryes. 
The privilege of an attorney is the privilege of the court he 
— and not his — Tee and be may 
wave it. Burr. 4 Pt. 2113. Hat is, when he is plaintiff. 
But an attorney cannot waive his privilege of being ſued 
by bill. And one having cauſe of action againſt him, how- 
ever, ſmall, may ſue him in the ſuperior court, inſtead of 
ſuin yy him in an inferior. Gardner y, Feſſop, one, Cc. in C. B. 


Die, an attorney of C, B. was ſued in B. R. by 
bull of privilege; plaintiff, ſuppoſing him an attorney of that. 
court, judgment went 71 Jes fault, and plaintiff ftaid two 

13 terms 


i ee 


111. 


terms in 1 of receiving | his 3 nk * gave notice of 
executing a writ of enquiry, whereupon defendant moved to 
ſet aſide the proceedings as irregular. But the court, on 
ſhewing cauſe, diſcharged the rule, and held, that by lying 
7 ſo e had waived his privilege. Hern. v. Howard, 


3 4 72 cult be ſued by bill, though the plaintiff be 
alſo an attorney; and he cannot take out an attachmetit and 
Hold the defendant to bail, as he does in the caſe of common 
perſons ; therefore this caſe is an exception out of the rule, 
that privilege takes away privilege. Ratcliffe one, &c. v. 

Anis mult ſue each other by bill, as well when they 
are of different courts as of the ſame. Barnes, Þ 44 

If the plaintiff is attorney of B. R. and defendant is f 
likewiſe, privilege will be allowed, Secus if plaintiff belong 
to C. B. and defendant to B. R. for defendant is not ſup- 
poſed to be preſent in C, B. as he is in B. R. Shorter v, v. 
Parkhouſe, B. R. Kaſs. 20 Geo. 2. 1 Blackſ, Rep. 18. And 
in Da; tr v. Berryman, C. B. Mich. 20 Ges. 3. where ah 
1 0 0 of one court ſues an attorney of another, the pri- 

e 5b that court which is poſſeſſed of the cauſe tha * 
rred. 2 Blackſ. Rep. 1325. 

morn an attorney of C. B. may, for a debt bona fide paid, 
ſue an attorney of . R. by attachment, and he H ac b. 
entitled to „ Barnes, ＋. 

Pending a foregudger obtaine againſt defendant by ano- 
ther perſon, plaintiff ſued. him by y bill, as having privilege 
of an attorne . ne wc to ſet aſide Kor ſecond 

gudger, inſiſting that his privilege was ſuſſ by the 
100 ee ought to have be him by igel, © in the 
common way. On ſhewing e auſe, ou made abſolute with- 
out ER on Vincent v. 3: looght Barnes, 

One attorney of C. B. ſued — attorney f 6p 
capiat; and the deſendant moved to ſtay the e 
inſiſting he ought to be ſued by bl. it appeared that : 
defendant had 50 ed a judge's order for time to put in 
Bail; but this was hel not to be a ſufficient waiver of his 
objection to the, plaintiff*s method of proceeding againſt him, 
and = — was made abſolute to ſtay proceedings with n 
: 2 iy Ane having been arreſted, was bailed; and ano- 
ther action being brought againſt him in the fame court, 


* pleaded } his privilege; and it was adj udged, that potting 
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in ball to the firſt action did not diſcharge his privilege. 


Garth. 377. 0 8 4X 

An 1 of C. B. was arreſted at the ſuit of an at- 
and gave bail; and then B. delivered a de- 

tlaration by the ly againſt him, as in cuſtody of the mar- 


ſhah, to which he pleaded his privilege; and reſolved, that 


though he be in cuſtody of the marſbal, at the ſuit of A. 
et when A. declares. againſt him, he may plead his privi- 
5 becauſe he comes here by coercion, and had no oppor- 
tunity before to take advantage of it. 2. That although 
he files bail at the ſuit of A. and in the fame term a de- 
claration is delivered againſt him at the ſuit of B. yet the 
defendant may plead his privilege againſt” B. as well as 
againſt A. for it were abſurd, that B. who tops his ſuit upon 
the action of A. ſhould have more liberty or advantage 

inſt the defendant than A. himſelf had. But if the de- 
endant waives his privilege in the firſt action, he is then 
obnoxious to the ſuits of every body, notwithſtanding his 
privilege. 3. That if after the defendant has waived his 
privilege, he ſhall yet plead it, the plaintiff in his replica- 
tion muſt ſhew the defendant's waiver, and rely upon the 
eſtoppel.” Ld. Raym. 135, Vide Wilſ. Rep. B. R. 306. Salk. 1. 


Declaration by bil! of Middleſex againſt an attorney of 


B. R. as acceptor of a bill of Exchange drawn upon him, 
according to the cuſtom of merchants ; to which defendant 
pleaded in abatement, that he was, and ſtil is, an attorney 
of B. R. and ought to have been ſued there by bill of privi- 
lee as an attorney, and not by bill of Middl:ſex.” Demurrer 
inde and joinder. Per. cur. He muſt have his 3 Judg- 
2 for defendant. Cornforth v. Price. Hilary, 20 Ges. 3. 


An attorney has previlege in a gui tam action commenced 


againſt him. Barnes, 48. Att. Prac. 54. Skin. 549. 
If an attorney ſue by original, he has no privilege, and 
gk ſue in propria. perſons. 2 Lev. 39. 2 Stra. 837. 
Darnes, . | 
It is 70, that a bil] cannot be filed againſt an attorney 
in vacation. 2 Barnes, 34. 36. Har. Pra. 360. But 
it has been done in many. caſes, to fave the ſtatute of limita- 
A motion was made, that an attorney, who was going to 
Ireland, might put in ſpecial bai and denied. 1 Mod. 10. 
If an attorney is arreſted, it is a motion of courſe, to 
diſcharge on common bail 3 1 Wi 292. that is, an attor- 
4+ „ _F 
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attor- 
Opto v. 


ti: 


1 Salt: 1. 19 


- 


By 12 C. A b. 13. , . it is enacted, & That 10 at. 
— ſhall be a priſoner in n_ gaol or 


ſuits. Barnes, 263. 
An attorney, priſoner, commencing an action on a bail - 
bond, aſſigned after his impriſonment, in an action begun 
before, is not within this ſtatute, it being a continuance of 
the former ſuit, 
Attornies, in caſe of miſbehaviour or mal practice, are 
ſubject to the animadverſion and cenſure of the court in 
which they are admitted by a ſummary application, by way 
of motion thereto; and will be ſtruck off the rolls, impri- 
foned, or otherwiſe puniſhed, at the diſcretion of the court; 
and the proceſs ſued out, on ſuch occaſions, to bring them 
into court, is an attachment; and being iſſued at the ſuit of 


the 


323 
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Of Proceedings by and againſt Ar Tos. 
king, for contempt of urt, muſt be made 
W Foe contempt. of the co rt, | out by 


in the ee 727 1770 Lei 

An attorney cannot te in ejeftment. Mich. 16 
Nor bail in any action depending in the court of which be 
ig an attorney. 1bid,. But an attorney houſe-keeper is often 
bal, though contrary to the above rule, 8 Mod. 835+ ain 
Attorney cannot be commiſhoner to take bail, Stat. 4. V. 
Attorney or not, muſt be tried by the record. And yet, 
when an attorney pleads his privilege, he has no occaſion to 
ſay, praut patet per recordum, or to produce his writ, of 


privilege. And per Holt ch. juſt. There are two ways of 


pleading his privilege ſo as it cannot be denied, viz. with 


a profert of a writ of privilege, or an exemplification of the 


record of his admiſſion of attorney. But he may plead. his 
privilege.only, Vide Ld. Raym. 1173. mo | 
If an attorney ſues in right of his wife, and joins. ber in 
the action, he cannot ſue by wrzt 7 privilege. Ld, Raym. 1398. 
No e can be taken of an erroneous 4writ of privi- 
ge {on error brought) upon the bare recital in the record; 
but the writ itſelf ought to be before the court by certiorari, 


bs kam, 1398. 
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N 2 plaintiff may ſue by attachment of privileg, 
which is in the —_— a an 18 wi, cn to the 
A effect: Oey 


GE ORGE che third; Gr. To dhe: Gerif of 17 rs, 
yu We command you, that you attach C. P, and 
AF. any number of defendants may be put in this writ] 
b 1 they may be. found in your bailiwick, and them fafely 
30 N ſo that you may: have their bodies before us at N. 
migſler, on a e eee er ee e 
certain in term, Gin B. R. and not a general return day 
to anſwer A. B. gentleman, being one of the attornies of 
our court, before us, according to the liberties and privi- 
leges of "attormes and other miniſters of the fame 
i9 1 from time whereof the memory of man is not to 
che contrary uſed and approved in the fame court of a plea 


of — r whatever the action is] and have thers 
' this writ 


Wirnef, oY | 


If the attachment niques 45 a common apprarunce, 2 
copy muſt be ſerved, with notice as in other caſes.—If the 
is to be held'to bail, the ſum ſworn to muſt be marked 
back of the writ, and alſo the day it is ſued out. 

"tha B. R. an attachment of privilege is but as a latitat, and 
not as an original. 1 Show. 367. 

But it has been faid, that an attachment of privilege in C. 
B. is not like an original writ, and therefore plaintiff may 
put ſeveral defendants into one attachment, and declare 
againſt them ſeverally. King's Rep. 38. 

In another caſe he d, that an attachment of privilege i in C. 
B. is in the nature e of an original writ and when i it is _— 


S 


1 #4 


BITE ENTEP 


2 In C. B. ae eke, a dt e Av between the 
refte and return. — . 10. And the præcipe for a write 
— we _—_ 0. B. muſt be left with the 'prothone- 

_ he rule. Hilary, 11 Geo. 2. /. 2. And jf it 

— without, on motion it will be quaſhed, with coſts,” Vr 

tv. Tapſcott. 2 Blackſ. Rep. 919g. An attachment of privi- 

ny 1s a thou . it 5 uber ae of and original 

writ, as if there are not i fieen y tween the fte a 
kc. 1 W, £0 167. 2 4 > 
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to ſave the ſtatute .of limitations, it is ſufficient to ſhew the 
phe without continuances, till the declaration, Finch v. 

ſon, one, &c, of C. B. in error. 1 Will. 167. 7Gllol 

By the 4th ſect. of 13 Car. 2. flat. 2. c. 2. [the ſtatute 
which ee the inſertion of the ac etiam Clauſe in pro- 
ceſs to arreſt. and hold to ſpectal bail} it is provided, 
« That the ſaid act, nor any clauſe or thing herein before 
u ſpecified or contained, not extend, nor be conſtrued 
« or. taken to extend, unto any arreſts, hereafter to be 
“ made, upon or by virtue of any writ of capias utlagatum, 
« attachment upon reſcues, or attachment upon any con- 
„ tempt, er of any attachment of privilege,” at the ſuit of any 
4 priuileged perſon, or of any other attachment for con- 
« tempt whatſoever, iſſuing or to be iſſuing out of either of 
« the ſaid courts, although there be no particular certainty of 
« the cauſe of action exprefled or contained in the ſaid writs ; 
but that nevertheleſs, no ſheriff or under-{heriff, nor any 
« of the officers or miniſters aforeſaid, ſhall diſcharge any 
« perſon or perſons, taken upon any writ of capias utlaga- 
* tum, out of cuſtody, without a lawful ſuperſedeas firſt had 
& and received for the ſame ; and that, upon the ſaid writs 
« of attachment, ſuch lawful courſe be taken for ſecurity 
„ for appearance therein as hath been heretofore uſed ; 


123 


« any thing herein before expreſſed to the contrary thereof, 


e in any wiſe notwithſtanding.” fir #1; 
By this clauſe it ſhould ſeem, that there is no occaſion for 
an (ac etiam clauſe in an attachment of privilege to hold 
defendant to bail, at the ſuit of an attorney, though ſuch 
clauſe is 3 if the party is to be held to ſpecial 
bail, Vide 2 Will. 392» | | 


' In B. R. þ >. at? # In C. B 

By Reg. H. 20 Geo. 2. By Rex. H. 11 G. 2. You 
Eyery attorney of this court, muſt make out a præcipe, con- 
o ſhall fue out any attach - taining the plaintiffs and de- 
ment of privilege againſt any fendants names, not exceeding 
defendant, leave a pre- four in the whole, with the 
cipe. with the figner f the return of the writ, day of ſign- 
writs, with the defendants ing, and the 2 or attor- 
names, nat exceeding four in ney's name, who ſues out the 
each writ, with the return and | fame: this præcipe you muſt 
day of figning ſuch writ, with leave with the prothonotary, 
the - agent's or attorney's who, without fze or reward, 


pame wha ſued out the ſame, is to enter the fame on a re- 


mem- 


;- 


r 
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* 


In 


And aff wen ſhalt be 


entered on the roll, where the 
precipes of Tatitat, and all 
other writs fling ont of this 
court, are entered; and the 


officer who figns the writs in 
this court. not fign ſuch 


attachment, till a præcipe be 
In B. R. you pay nothi 2 
for figning the writ; but fo 
Kab ** to the ſealer. 

eh. Arr. | Ws B. R : 410. 


The form of the præcipe to 
de left with the 

turitt, is as follows: 
Surry. Attachment of pri- 
8 pt for A. B. gentle- 
man, one of theattornies, 
c. againſt C. D. Debt, 


Returned Wadneſdoynext 


after the marrow of 


— * x 
Soul. 
. 
—— + 
® LIND 49 + 


O. P. agent 
21 Nov. 1779. 


Ader ber 30“. 


If the attachment in B. R. 
requires only a com ap- 
n co 2 is 

rv anEn notice, 
in writing, ſubſcribed as in 
other 'caſes, and the appear- 
ance muſt be entcred with 
the tlerk-of the common bail. 
If it requires ſpecial bail a 

cler the recog- 
nizance as in other caſes, 


thereof. 
leſt wich him for that re 1 


to the Prothonotary 
the writ, and only one penny 


ner of the 


In C. B. 
membrance roll, to be kept in 
his office for that purpoſe; 
and he is not to ſign any at- 
tachment of priv Ege. unleſs 
ſuch r be left in bis 
office at the time of ſinging 


777 " * 4 F 


In C. B. you pay nothing 
or ſigning 


for the ſeal. Rich. Ait. Prad, 
C. B. 258. 

Like præcipe in this court, 
to be left with the prothonetary, 


* 


If the attachment in C. B. 
requires only common - bail, 
after a thereof ſerved, 
with an Engliſh notice in 
writing, ſubſcribedas in other 
Caſes, the 2 muſt be 
entered with the prothonetary : 
but if it requires ſpecial bail, 
the clerk of the docquets pre- 
pares the bail-piece or recog- 
nizance, and attends a judge, 
| or 


01 
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ide Hor AN. or the court, where the ſame 
3 is entered into, and the bail 
Fen * juſtity, or freſh bail is added, 
e . in the ſame manner as the 
Filaaer does on meſne proceſs 
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After judgment, by default on common proceſs, plaintiff 
. ſue out a — original to warrant it in caſe error ſhould 
be brought,, But an attorney has no need to ſue out a new 
attachment of privilege to warrant his judgment. For where 
judgment was obtained againſt one defendant, on a joint at- 
tachment, of Ar. againſt him and others, and he brought 
error, the court ſaid (upon denying leave to take out a ſepa- 
rate attachment to warrant a judgment) that by the practice 
of C. P. the old joint attachment ſeemed to be good and 
ſufficient to warrant proceedings thereon againſt defendants, 
ſeverally, as would be reported to the King's Bench, if they 
deſired to be informed what was the practice in C. P. Vide 
Barnes, 42.3. 

The beginning of a declaration, at the ſuit of an attorney 
in B. R. is thus: | 


Middleſex, to wit, A. B. gent. one of the attornies of the 
court of our lord the king, before the king himſelf, com- 
plains againſt C. D. being in the cuſtody of the marſhal of 
the Marſbalſea, &c. [as in other declarations 

add pledges. 
In C. B. it is in this form: 


Middleſex. C. D. late of, Ic. was attached by a writ of our 
lord the king, of privilege iſſuing out of our court here, to 
* anſwer A. B. gent. one of the attornies. of the court of our 
lord the king of the Bench here, according to the liberties 
and privileges of the ſame court; for ſuch attornies and 
other miniſters of the ſame Bench, time out of mind, uſed 
and approved of in the ſame in a plea of treſpaſs on the caſe, 
&c, and thereupon the ſaid A. in his proper perſons, com- 
plains, Se. Der l | < 
3 31 7 add pledges. 
The ſubſequent proceedings, at the ſuit of an attorney, are 
the ſame as in other caſes, | | Ir 
| 4 
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If an ey delivers his declaration four days excluſive, 
before the end of the term, the defendant muſt plead as of 
that term. | . : 5 

If an attorney delivers his declaration four days excluſive, 
before the end of the term in which the attachment was re- 
turnable, and enters a rule to plead, and demands a plea, 
the defendant ſhall be obliged to plead as of that term; and 
if he does not deliver his declaration in that time, the de- 

ndant is entitled to an impariance - | 
, And if he does not deliver his declaration before the eſſoign 
day of the ſubſequent term, the defendant may have an 


imparlance to the term next following. 


theret 
expire 


Bench 
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cannot be arreſted; and the method of ſuing him is this, 
The plaintiff files a bill againſt him, [which is a direct cop 
of. a declaratian engroſſed on a flip of parchment ſtamped wi 


King's Bench office, and then makes a copy thereof on treble 
penny ſtampt paper, for the declaration, which muſt be de- 


„ plaintiff proceeds as in other caſes. 5 
n A bill againſt an attorney is in the following form: 


of the attornies of the court of our lord the king, before the 
ling e mnt here in court in his own proper perſon ; 
for that I hereas, &c. [as in other caſes] and therefore he 
prays relief, &c. 


0. P. ſor the plaintiff. 


The defendant in perſon. 
John Doe, 
Pledges of projcuing, | and 
Richard Rae. 


Upon delivery of this declaration, and a rule given to plead 
thereto, [either a four or eight day rule] and the fame being 
 Wepired, the plaintiff may ſign judgment; ſo that in the King's 
Bench the remedy againſt attornies is ſpeedier than in the 
Common Pleas, which vide the next page; and alſo ſpeedier 
than againſt other indifferent perſons, as the bill and declara- 
tion are one and the ſame thing, and the firſt commencement 
of the ſuit. 
In B. R. if the action be laid in London or Middleſex ; and 
he defendant attorney lives within twenty miles of London, 
pon a rule given to plead, he has ſour days time to plead ; and 
if he reſides above twenty miles from London, or the action 
de laid in any other county than Midadleſex or London, he has 
ight days time to plead. 
The bill againſt an attorney concluded, and thereof he 
rings ſuit inſtead of, and thereof he prays relief; and on mo- 


ion to amend, the court of C. P. granted the amendment. 
garnet, 3. 0 


Of 


AN attorgey of the King's Bench muſt be ſued by bh and 


atreble penny. ſtamp] with the cler# of the declarations in the 


livered to him with notice thereon to plead; and then the 


Miadleſex to wit. A. B. complains againſt C. D. gent. one 
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DANT in Common PTRAsS. 


AN «tortieyof the Common Pleas alſo muſt be ſued by 4;1, 
+ and carmot be arreſted ; but the bil) and declaration 
an attorney are different in this court; for by Rey. 
mm. 21 C. 2. Nv bill ſhalt be filed againſt an officer, 
attorney; clerle or minifter of the court, in order to a for. 
fudger, mi the hill de actually entered on record, and a nun. 
der- roll actually put to the bill. | 

The above rule however is in a great meaſure diſuſed, and 
the method of proceeding at this Foy again an attorney de. 
fendant is as follows: EY! 5 4 be 

The giaintiff engroſſes his bill on a ſlip of parchment 
ſtamped — ok penny ſtamp, and carries it to the 
Prothengtary, who marks it as entered, · on being paid for the 
entry, and it is thereby ſuppoſed to be entered, though no 
number-roll is put on the hill; which being done, the i] 
muſt be carried to Veſiminſler- hall, and given to one of the 
criers of the court, who calls the defendant in court, for 
which. he is paid 15. and by 2 vol. Rules and Orders, he muſt 
be called tbres times in court. Afﬀter which the plaintiff gives 
a rule on the bith, with the ſecondary, for the defendant to ap- 
pear, for which is paid 15. 4d. viz. 15. duty, and 4 d. the 
xule-; and then the bill is fled inches Prothonotary's - office, for 
which is paid 4d. upon filing which hill, notice thereof muſt 
be — 4 the * writing, by Reg. Hill. 11 Geo. 2. 

it is „ that . ; 

NE Where a bi ſhall be filed againſt an attorney of the 
court, no forejudger ſhall be entered for want of appearance, 
if the 2 aid 3 or Middleſex, and the attorng 
refidss wit . — mi London, until four days after no- 
Gee in writing of ma 3A cp —— 
his agent, or left at his uſual place of abode, and a rule given 
for ſuch appearance as uſual ;. and 7 attorney refude! 
abort twenty miles from London, or the aftion be in any iiber 
county than London or | Middleſex, N ſhall be entered 
till eixht days after ſuch notice be given, in manner a8 
* —— be exclulive 
of the days of giving ſuch notice. 
filed. £138.54. id 


'The notice of a bill being 
Common Pleas. 
"AD * 
againſt | 
C. D. gentleman, one of the attornies, Cc. 


* 
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Take notice, that a bill was this day filed in the Prothono- 
tary's office of his Majeſty's court of Common Pleas at 
Weftmmnſler, againſt you the defendant C. D. at the ſuit of 
the plaintiff 4. B. in an action of treſpaſs upon the caſe upon 
ſeveral promiſes [or whatever it is] and unlels. you appear to 
the ſaid bill on Wedneſday the twenty-ſixth day of Ja- 
nuary inſtant, you will be forejudged the court. 1 


23 January, 1780. O. P. attorney for 
the plaintiff. 
To C. D. the defendant. 


The above is the notice given by the ſecondary's rule of the 
— bill being filed, the notice to plead is — 
bil Common Pleas, 7 
the WI 4. B. againſt C. D. 


tor WI Take notice, that there is left in the Prothonotary's office, in 

ſl the Inner Temple, London, a declaration againſt you the de- 
es fendant, at the ſuit of the plaintiff 4. B. in an action upon 
ap- the caſe upon ſeveral promiſes [Whatever the caſe is] which 
the plaintift lays to his damage of 100/.. and unleſs you 
for plead to the ſaid declaration within four: days next after the 
nul firſt day of next Hilary term, judgment will be entered 
. 2. againſt you by default. 


. 


1 
f 
4 
x 


a wm_— = 


the . | the int! . 
nce, WW To G. D. defendant. 
ney 


no- Before the above rule for giving the defendant notice, the 

fy. BY plaintiff: did nothing more than have him 9 the cryer 

wen in court, Which was then thought ſufficient, as all attornies 

ae were ſuppoſed to be perſonally preſent during the fitting of 

be! WM the court; but many of the attornies having been ſtruck off 

ered WY the roll on forejudgers, for want of other notice ; and many 

living at a diſtance, ſo that it was impoſſible to give orders 

alive ſor an appearance in time before the expiration of the rules to 
9 „the above rule became neceſſary. | 

f the defendant appears in time, you deliver à declaration, 

. and proceed as in other caſes; but if he does not appear, he 

muſt be forejudged, that is, ſtruck off the roll; to effect which 

the — enters his bill, and a fortjudger, on the roll, in 

the following form, beginning with a memorandum, as in 

Tal Vol. II. . Middleſes, 
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Mitilleſex, to wit. Be it remembered, that on the 
| day of | in this ſame term, A. B. came here into 
court by O. P. his attorney, and exhibited to the juſtices 
of dur lord the now king 4 the bench here, his bill again 
C. D. gentleman, one of the attornies of the court of our 
ſaid lord the now king, of the bench here preſent, here in 
court in his proper perſon, in a plea of treſpaſs on thecaſ: , 
the tenor of which ſaid bill followeth in theſe words, (to 
wit) To the juſtices of our lord the king, of the bench, 
Middleſex, to wit. A. B. by O. P. his attorney, com- 
plaineth of C. D. gentleman, &c. [the whole bill to] and 
thereupon he prayeth relief, &c. 
8 „ 
uting, 3 an 
85 Richard Ru, 


Whereupon the ſaid C. D. being folemnly called, came 
not, therefore he ſtandeth forejudged from exerciſing his 
_ of 1 this court for = — Sc. 
ou pay the Prothonotary 25. ing the forejudger, 
and the 2 of the warrant 15. 4d. for ſtriking — defen- 
dant off the roll, and then you may proceed againſt him 21 
againſt a common perſon. 
When once an attorney is forzjudged, the ſuit by bill is at an 
end, and the plaintiff, if he proceeds, muſt proceed as againſt 
an indifferent perſon, by original and tapias, in the common 
_ Barnes, 43. and ſo muſt every other perſon who ſues 
m. | 


Defendant being ſued as an attorney of C. P. by bil, 
pleaded in abatement that he is not an attorney. Plaintiff 
moved to ſet — 404 roger Piers to ſhew cauſe; 
but it appearing, on ing cauſe certificate from the 
clerk -of the warrants, that — 4 ſorejudged fivg 


years ago, and that that fore; ſtill remains in force, 
rule was diſcharged. Per cur. dant is totally deprived 
of privilege, pending a forejudger; plaintiff may reply as he 


pleaſes, and traverſe the fact, which is triable by the record, 
or demur, if he thinks the plea bad. The plea is ſworn to 
be true, and feems not to be frivolous. Farrill v. Head. 
Barnes, 41. | | 2 

Plaintiff moved for an attachment againſt P. for acting s 
an attorney, and pleading pending à farijudger, and a rule 
was made to ſhew cauſe, The cauſe ſhewn, P. 


applied 
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applied to Mr. Juſtice F. Aland, and obtained an order 
(without ſummons) to be reſtored to his privilege, (without 
payment of coſts) upon entering a common appearance at 
the parties ſuit by whom he was forejudged; and it not ap- 
pearing that P. had any notice of this old dormant fore- 
judger obtained ſeven years ago, the rule was diſcharged, 
Butler v. Pincent. Barnes, 41. 
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When an attorney defendant has appeared to a bill filed 
againſt him in court, the ſubſequent proceedings throughout 
the cauſe are the fame, as in cauſes. againſt indifferent per- 
loans; only the writs, ſuch as the venire, habeas: corpora, di- 

ingas, Sc. are made returnable on a day certam in term, 

not on a general return dag. 
Ie has been ſaid,” that | proceſs of execution againſt an at- 
torney has no occaſion. to be made out returnable on a day 
certain, for execution begins when the cauſe is ended. 
But a ca. ſa. (which was made returnable on a general re- 
turn, inſtead of a day certain) on motion was quaſhed, and 
defendant (attorney) ordered to be diſcharged by ſuperſedeas, 
with coſts, he conſenting to bring no action. K or per cur. 
defendant could not take advantage of this matter on error; 
and as he could not, it is unreaſonable to keep him in cuſtody 
till the determination thereof, Barnes,. 413. So that it is 
the ſafer way, if it is not abſolutely required, to make the 
proceſs of execution, as well as the meſne proceſs, returnable on 
a day certain. 

he plaintiff, an attorney, having ſued by his attachment ef 
privilege, was nonſuited, and afterwards taken upon a ca. /a. 
for the coſts, upon the judgment of nonſuit returnable on a 
general return day, and the court held it well enough. For 
though all proceſs, both for and againſt an attorney, is made 
returnable on a day certain, becauſe of his daily attendance 
in court; yet when an attorney is out of court, as in the caſe 
above, in cuſtody in execution, he has no day in court, 
ſo cannot attend; and therefore in ſuch caſe he loſes his pri- 
vilege to have his proceſs againſt him returnable on a day 
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I an attorney is ſued otherwiſe than by Bill, and arreſted, 
and in cuſtody, by virtue of proceſs, in order to get his 
diſcharge, he muſt ſue out his writ of privilege from the 
court wherein he is an attorney; and to obtain which he: muſt 
get a certificate from the maſlor*s clerk in B. R. or clerk of the 
warrants in C. B. that the defendant is an attorney of tke 
court, which certificate is an authority for the ſigner of the 
writs in B. R. or prothonotary in C. B. for ſigning the {ame, 
for which nothing is paid, only 7 d. to the — which 
writ muſt be allowed by the court or Sheriff wherever it 
is directed, who will thereupon make out a ſuperſedeas for 
the defendant. 

But in C. P. itwas held, that an attorney of B. R. arreſted 
by capias on a ſpecial original, out of the ſame court, is not 
entitled to his diſcharge, by ſerving tie Sheriff with a writ of 
privilege, but muſt rad it ſub pede ſigilli. Croſby v. Shaw, 
Eaft. 16 Geo. 3. C. B. 2 Blachſ. Rep. 1085. | 


A writ of privilege is to the following effect: 


GEORGE. the third, &c. To the judges of our 2 our 
palace at Weſtminſter, and to every of them greeting: Where- 


as, according to the cuſtom of our court — Tu d at 
Weſtminſter, hitherto uſed and approved of in the ſame ; the 


: of the bench, or 
attornies of the ſame court, ein b, © whillt they 
are proſecuting or defending ſuits and actions therein for 
their clients, ought not, nor have they, from time imme- 
morial, been uſed to be compelled to anſwer before any of 
our juſtices or officers, or any other ſecular judges whatſo- 
ever, _ any pleas, plaints or demands, which do not 
particularly belong to us (pleas of freehold felonies and 


appeals excepted) fave only before 2 97 aid juftices of our 


ſaid court of the bench; or thus, before us by bill ex- ! 3 
hebited in our ſaid court before us, and not by writ. 

whereas we have lately received information, by the com- 
plaint of A. B. gentleman, one of the attornies of our 


ſaid court, 5 of the bench, or 5 that ſeveral ill diſpoſed perſons 


efore us, 
intending to diſquiet the ſaid A. have iſſued forth and proſe- 
cuted out of our court of our palace of Weſtminſter, one or 
a K 3 more 
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more writ or writs, returnable before you in the ſame court, 
or one or more precept or precepts returnable in our ſaid 
court, before you or one of you, againſt the ſaid A. and 
threaten to arreſt and detain him in your cuſtody there. 
upon, in ſuits which do not relate to us, (or in pleas of 
freehold, felonies, or appeals excepted) whereby the faid 4. 
B. is unable to attend his ſaid office as an attorney, upon 
ſeveral affairs and ſuits depending in our faid court 
1e. on * er which, if it is permitted, will mani- 
55 take away, and be not only in derogation and 
diminution of the juriſdiction of our ſaid court 
Laus, Jana the liberties and privileges there 
of; but alſo to the great detriment of the ſaid 4. and his 
clients.  ' And becauſe we are willing that the juriſdiction 
privileges, and cuſtoms, for ſo long time uſed and — 
in our hald court fe se er] mould be inviolabl 
ore uus, 

kept and obſerved: e command you, and every of you, 
that you deſiſt from taking the ſaid A. B. into your cuſto- 
dy, upon any writ or writs, precept or precepts: and if the 
ſaid 4. B. be detained in your cuſtody by any writ or 
writs, precept or precepts, other than ſuch as particularly 
concern us, (pleas of freehold, felany, and appeals, only 
excepted) that then you diſcharge the ſaid A. B. out-of 
your cuſtody,” and ſuffer him to go at large, as you will 
anſwer the contrary at your peril; and, that you inform 
the party or parties, plaintiff or plaintiffs, in the plaint or 
plaints, that he, ſne, or they, may proſecute his, her, cr 
their action or aQions, ſuit or Tits, J. an of 
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in our aid court before us 


A. B. if he, ſhe, or they, ſhall think it expedient fo to co. 
Witneſs, &c. 


Ok 


Of Officers. 1 35 


Of Proceeding againſt Oryicꝝxs of the Courts. | 


LL the officers in the court of King's Bench, as well as 

the attornies, have the privilege of ſuing by attachment, 
and being ſued by bill in actions by and againſt them in their 
own right, and where they are not joined with others, ex- 
cept in pleas of land, of which the court of Common Pleas 
alone has juriſdiction. ; 

But the officers of the Common Pleas, amongſt whom are 
the ſerjeants, prathonotaries, ſecondaries, clerks of the prutbona- 
tartes, ſerjeants clerks, clerks of the judges, &c. have not the 
privilege of being ſued there by bill as attarnies have, bur 
the privilege of being ſued there in every ſuit [except- ap- 
peals] by original writ, becauſe they are — not to 
always preſent in perſon in court, as attornies are. Baker 
v. Swindon, Ld. Raym. 309. 3 Salt. 283. 1 Barnes, 280. 
Holt, 589. Adj. P.6 M. & M. C. B. Windford. Rot. 685. 
Baker v. Duncalf, 3 Lev. 398. 


But it was agreed in Serjeant Scroggs's caſe, that the privi- 


lege of C. B. which Serjeants claimed, extended only to in- 
terior courts, and not to the courts of Meſiminſter Hall; and 
that he may be ſued” in either of theſe, becauſe he is not 
confined to that court alone, but may practiſe in any other 
court. But it is otherwiſe as to attornies or filazers, who can- 
not practiſe in their own name in any other court but ſuch 
as they reſpectively belong to; and that therefore a ſerjeant 
at law is to be ſued by original, and not by bil} of privilege. 
2 Lev. 129. 3 Keb. 424. 4 Hod. 226. So of the ſervant 
of a ſerjeant at law. CY. Gar. 8 

Nite : The judges have privilege of being ſued in their 
own court. Vide 3 Leon. 149. 

But if the Chief juſtice of the King's Bench bring an action 
there, the placita muſt be before the other three judges, omit- 
ting the chief. Yide Ld. Raym. 778. | 4 

Defendant pleaded his privilege as a ſerjeant, with a writ 
annexed : but for want of an affidavit that he had buſineſs in 
C. P. and there only, the court ſet it afide. Stiles v. Mead. 
Stra. 738. 
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EE RS are created, as is ſaid in our law heeft, for two 

reaſons: 1. Al conſulendum. 2. Ad defendenditm regem, 

which reaſons the law 952 2 conan reat and high 
privileges. Vid. 8859 p. 49. — 

1. At the ſuit of ths bject e nbt be ar- 
rot; neither capias nor exigent hes — them. 

For the honour and reverence which the law gives to 
nobility their bodies are not dude to torture in cauſa cri. 
mints 4. The majeftatis. 

hey are not to be fworn in Nen juries, or other 
in efrs, 

i any forvant of the king, mined in the Chvinscroll 
chanch or intend to kill any lord of bann, or other 
lord of the king's council, this is i 5 N 

5. In the Common Pleas, a lord of parliament ſhall hare 
4 I on = This privilege is taken Ki. 
by jet Geo. 2. c. 1 6/4 \: 

"Hg: 1] have day of grace. 

A lord of parliament ſhall not be tried in caſe of ' trea- 
or feloy, « or mM pr fi of them, but by thoſe who afe noble 

and peers of the re 

8. In trial of a peed, the lords of -parkiariiviit Wall not 
ſwear, but they may give their judgment ſuper fidem et li- 
geantiam Domino Regi debitam, ſo that their faith and all- 
giance ſlandt in equipage with an oath"in the caſe of à com- 
mon perſon in trial of life. And the writs of parliament, di- 
— the lords of parliament, are ſb fille et Egeantia, &c, 
And the reaſom and cauſe that the king gives them many 
other privileges, is for this, becauſe all honour and nobility 
is derived from the king, as the true fountain, arid he 
honours with nobility for two cauſes. 1. Ad conſulendum, 
and for that reaſon he gives them a robe. 2. Ad deſenilendun 
regem et regnum, m_ for that cauſe = gives them a ſword, 


12 Rep. 96. 
In Tai, [ 107] the following pri are laid down as 
belonging to Yours, 1. r to a ler miſſtve *. 
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„That is, when” they are proceeded againſt in —— 
the Lord Chancellor is 0 ſend them a letter, to requeſt his ap. 


pearance, together with a ane, of the bill; but if he does not 
appear upon the enn n a /ubpana goes as againſt others. 


2. They 
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2. They have a knight to try any iſſue which concerns them 
[but now this is taken away by the ſtat, 24 Geo. 2.] 3. They 
are not to be arreſted for debt, treſpaſs, or other perſonal 
action. 4. They are exempted from ſerving on juries. 
5. To have no day of grace againſt them. 6. Upon the 
trial of a peer for treaſon or felony, his peers try him upon 
their honour only, and not upon oath. 7. When they paſs 
through any of the king's. foreſts to attend upon the king, 
upon blowing a horn, they may have a buck or doe, as the 
ſeaſon, of the year is. 8. They have power in their houſe 
to reverſe judgments given in the King's bench. . They 
have the benefit of clergy, though they cannot read. 10. 
They are not liable to find carriages for the king when he 
removes from one place to another. Many of theſe pri- 
vileges are now obſolete. 

All peers, without any Ciſtintion as to degree or rank, 
are entitled to the privilege of peerage alike ; for they are 
equally obliged to attend the ſervice of the publick, and 
are always — amenable to juſtice, and to have ſuffi- 
cient property to anſwer in ſuits and actions brought againſt 
them; and for theſe reaſons, are not to be arreſted or mo- 
ey in their perſons. Bacon's Abr. tit. Privilege, 4 Vol. 
228. \. S137 

This privilege from arreſts extended formerly to abbots, 
as it does to biſhops, * members of the convocation, and mem- 
bers of the Houſe of Commons at this day. 

privilege of . parliament, according to the law of par- 
lament, is of a very extenſive nature, as may be ſeen by 
various reſolutions and orders, in the journals of both the 
houſes : but various: ſtatutes- which parliament has conde- 
ſcended to make, have taken away many privileges which 
were heretofore claimed. However, there is one ſtanding 
reſolution and order in the journals of both the houſes, that 
no court whatever ſhall preſume to determine concerning 
the privilege of parliament, as ſettled by the rules and orders 
of each houſe, they themſelves claiming to be the ſole judges 
of their reſpective privileges; of which order, the king's 
courts incidently take notice. e 

The privilege of a peer from arreſts extends only to peers 
of England, ſo that a nobleman of any other country, or 
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a lord of Ireland, hath- not any other privilege in this king. 
dom than a common perſon. Alſo the ſon and heir appa- 
rent of a nobleman is not entitled to the privilege, which 
is confined to ſuch perſons as are lords of parliament at the 
time. But it ſeems that an inſant peer is privileged from 
arreſts, his perſon being held ſacred. C. Lit. 156. 2 bnft. 

48: 3 Haft. 30. pl. 19. 4 2 
Tbe peers of Scotland had no privilege in this kingdom 

before union; but by the twenty- third article of the 

union, the ſixteen elected peers ſhall have all the privileges 
of the peers of the parliament of Great-Britain. Alſo, all the 
reſt of the peers of Scotland {hall have all the privileges of the 
pecrage England, exceptin oY that of fitting and 
voting in parliament. Stat. 5 An. c. 8. 2 Stra. 990. Fort. 

163. P. Wil. 583. Since which ſtatute, the perſon of 2 

Scotch peer has been held to be privileged from arreſts. 

The twenty-third article of the union, upon which this 
ivi is claimed by a peer of Scotland, not one of the 

— ſays, that the peers of Scotland thall have all the 

wileges of peers of Great-britain, except the right and 

—— of Giving 4 the Houſe of Lords, and the privileges 

ing thereon. Now, as every privilege, claimed by a 

peer, ſolely depends, and is in conſequence of his fitting 
in parliament, that is, being an actual lord of parliament, 
It ſeems, that the allowing all the Scotch peers the privilege 
from arreſts, is not within the words of the act of union, 
the only law under which the Scotch peers to this day, can 
claim any privilege here at all. However, peers of Scotland 
always 4 privilege, and in all cafes are proceeded againſt 
as peers of England are. But I do not know that there bas 
ever been a judicial determination on the ſubject. 

A peereſi by birth, is entitled to privilege. 2 Inft. go. Sh. 
222. 234. 252. Fort. 162. Vent. 298. Eg. Caf. Abr. 349. 
Co. Lit. 16. a. 6 Rep. 53. b. Dy. 79. N. 51. Order of 

the Fouſe of Peers, 21 Feb. 1692. But it was doubted, 

whether a peereſs by patent only for life, is entitled to this 
privilege. Styl. 234. 252. Held that ſhe is not entitled, 

Sty. 254. but adjourned. 

A peereſs by marriage, is entitled to privilege, and that as 

well during the coverture, as after: But as a peereſs by 

marriage loſes her dignity by marrying a commoner, aſter 

ſuch marriage ſhe is not entitled to any privilege. C. Lit. 16. 

6 O. 53. Dyer, 79. 3 IN » 2 
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In lord Banbury's caſe, it was holden by Holt ch. juſt. 
that where a perſon is called by writ to the {ore of Peers 
he is no peer till he fits in pariiament, the writ giving 
him no- nobility or honour ; but that it was fitting in the 
Houſe' ff Lords, and aſſociating with them, that ennobled 
his blood; and that therefore, ifsche king or he dies before 
the parliament meets, the writ is determined, and the party 
temains a commoner: but he held it otherwiſe in a crea- 
tion by letters patent, by which the party is immediately 
noble without any other act or ceremony; and though the 
parliament never meets, or the king dies, the nobility re- 
mains to him and his poſterity, according to the limitations 
in the patent. "es 

Formerly, the privilege from arreſts extended to thc ſer- 
rants of peers 3 and was alſo claimed by their tenants in old 
times. And the horſes, and other goods and chattels of 
peers, were privileged from diſtreſſes. But theſe privileges 
have been either aboliſhed by ſtatute, or have become obſo- 
lete from not being claiined, 

If a» commoner who has been held to ſpecial bail, moves 
to be diſcharged on co:zmon bail, the court will not grant a 
rule to ſhew cauſe, upon an affidavit only: but upon the 
attendance of the clerk of the crown, or ha deputy, with 
the ſheriff's return, then they will order the rule to go. 
Femuick v. Fenwick. Mich. 2 Geo. 3. 2 Blakſ. Rep. 788. 

Note, The privilege of parliament does not extend to high 
treaſon, felony, breach of the peace, or ſurety of the peace. 
4 laflit. 25. 2 Haul. P. C. 424. 

And note, The privilege of a Peer commences from the 
telle of the writ of ſummons, or date of the letters patent; and 
the privilege of a Commoner immediately upon his election; 
but if he be arreſted, or in execution, before his election, 
he ſhall not have privilege as to that ſuit, | 

By 22 & 13H; 3. Fr Þ An act for preventing any in- 
conveniences that may happen by privilege of parliament, 
it is enacted, That any perſon or perſons may commence 
or proſecute any action or ſuit, in any of his majeſty's 
courts of record at Meſiminſter, &c. againſt any peer of 
t as che realm, or lord of parliament; or againſt any of the 
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: by knights, citizens, and burgeſſes of the Houſe, of Commons, | 


iſter for the time being; Or againſt their or any their me- 
16. rial, or other ſervants, or any other perſon entitled to the 

privilege of parliament, at any time from and nnn 
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or prorogation of any parliament, undi 
a new parliament ſhall meet, or the ſame be re-aſſembled; 
and from and immediately after any adjournment” of both 
houſes of parliament, for above the ſpace of 'fottren an 
until both houſes ſhall meet or re-aſſemble: And that th; 
ſaid reſpective courts and may, after ſuch diflolution, 
prorogation, or -adjournMent as aforeſaid, proceed to giz: 
judgment, and to make final orders, decrees, and ſentences, 
and award execution thereupon ; any privilege. to the con- 
trary, He.... * 

Provided, That this act ſhall not extend to ſubje the 
perſon of any of the knights, citizens, and burgeſſes of the 
Houſe of Commons, or any other perſon entitled to the privi. 
le parliament, to be arreſted during the time of pri. 
vilege. Nevertheleſs, if any perſon or perſons, having 
cs of action or complaint againſt any peer of this realm 
or lord of parliament, ſuch perſon or perſons, after any 
diſſolution, prorogation, or adjournment as aforeſaid ; c 
before any ſeſſion of parliament, or meeting of both houſe 
as aforeſaid, may have ſuch proceſs out of his -majeſty' 
courts of King's Bench, Common Pleas, and Exchequer, again 
ſuch. peer or lord of - parliament, as he or they might har 
had againſt him, out of the time of privilege. Andi if any 
perſon or perſons, having cauſe of action againſt any d 
the faid knights, citizens, or burgeſſes, or any other-perſon 
entitled to the privilege of parliament, after any diflotution, 

prorogation, or adjournment as aforeſaid; or before any 

ſeſſions of parliament, or meeting of both houſes as afore- 

faid, ſuch perſon or perſons, may proſecute ſuch knight 

citizen, or burgeſs, or other perſon entitled to the privi- 

lege of parliament, in his majeſty's courts of King's Benth, 

Common Pleas, or Exchequer, by ſummons and diſtreſs in- 
finite, or by original bill, and ſummons, attachment anl 
- diſtreſs infinite thereupon, to be iſſued out of any of the 
ſaid courts of record, which the faid reſpective courts aft 

hereby empowered to iſſue againſt them, or any of them, 

until he or they ſhall enter a common appearance, or fit 

common bail to the plaintiff's action, according to the court 
of each reſpective court. And any perſon or perſons, having 

cauſe of ſuit or complaint, may, in the times aforefaid, 

exhibit any bill or complaint againſt any peer of this realm 

or lord of parliament; or againſt any of the ſaid knight m out 

citizens, or burgeſſes, or other perſon entitled to the 15 

1 vile 


alder the diffolutioh 


* 
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. Wiilege of parliament, in the high court of Chancery, court of 
1 Wl Exchequer,:-or duchy court of Lancafter, and may proceed 
; Wl thereon, by letter or ſubpoena, as is uſual, Cc. But not 
cso arreſt the body of any knight, c.“ 

„Buy ſect. 3- © That where any plaintiff ſhall, by reaſon 
+ cor occaſion of any privilege of Parliament, be ſtayed or 
prevented from proſecuting any ſuit by him commenced, 
ſuch plaintiff ſhall not be barred by any ſtatute. of limita- 
tion, or nonſuited, diſmifled, or his fuit diſcontinued, 
for want of proſecution of the ſuit by him begun; but ſhall, 
rom time to time, upon the riſing of the parliament, be at 
liberty to proceed to judgment and execution.“ 

By ſect. 4. No action, ſuit, &c. commenced againſt 


ins ne king's original and immediate debtor for the recovery 
Im, rf any debt, Oc. to the crown, ſhall be ſtayed or delayed 
any by or under the colour or pretence of any privilege of par- 
o Wianent;”” yet ſo nevertheleſs, that the perſon or per- 
uſes ons, of any ſuch debtor or accountant, or perſon an- 
tys Wvcrable- or liable to account, being a peer of this realm, 
int r lord of parliament, ſhall not be liable to be arreſted or 
nave Wmpriſoned, by or upon any ſuch ſuit, order, &c. or being a 
ary {nember of the Honſe of Commons, ſhall not, during the con- 
y of nuance of the-privilege of parliament, be arrefted or im- 
ron {riſoned by. or upon any ſuch order, decree, judgment, pro- 
tion, els, or 1 | 
By the 2 & 3 of Anne, c. 18. An act for the further ex- 


lanation and regulation of privilege of parliament, in re- 
ight, ation to perſons in publick offices, it is enacted, & That 
Vi- action or ſuit may be commenced or proſecuted againſt 
enth ny officer or perſon entruſted or employed in the revenue, 
fc for any forfeiture, miſdemeanour, or breach of truſt, 


r pretence of any privilege of parliament, although ſuch 
thcer or perſon be a peer of the realm, or lord of parlia- 
Int, or one of the knights, Cc. | 
Provided, that nothing therein ſhall extend to ſubject 
e perſon of ſuch officer, being a peer of the realm, or lord 
parliament, to be arreſted or impriſoned : but that all pro- 
re fades ſhall iſſue againſt ſuch officer or perſon, being a peer of 
e realm, or lord of parliament, as ſhould have iſſued againſt 
im out of the time of privilege: not ſhall extend to the per- 
Ha of ſuch officer, being a knight, citizen, or burgeſs of the 
We of Commons, to be arreſted or impriſoned, during the 


, and ſhall not be ſtayed or delayed by or under colour 


time 
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time of privilege of parliament; and that againſt ſuch off. A 
der or other perſon, being a knight, citizen, or burgeſs of the of v 


Houſe of Commons, entitled to privilege, ſhall be iſſued ſum. cient 
mons 20 diſtreſſes infinite; which the faid teſpective coutz Ml ſuits, 
are hereby empowered tg iſſue in ſuch caſe, until the part; T 
ſhall appear upon fuch eſs, according to the courſe of i Om. 


ſuch reſpective courts.” dis Win, 
The act of 12 & 13 NV. EP 3. reſtraining only the pri. ll cauſe 
of parliament, in actions or ſuits commenced in gn 

the courts therein ſpecified,” by the 11 Geo. 2. c. 24. n / P 
amendment of the act of king . illiam, it is enacted, That 
any perſon and perſons ſhall and may commence and proſe. 
cute, in Great Britain or Ireland, any action or ſuit in an 
court of Record, or court of Equity, or court of Admiraly; 
and in all cauſes matrimonial and teſtamentary, in any coun 
having cognizance of cauſes matrimonial and teftamentar,, 
— any peer or lord of parliament” of Great Britain; t 
inſt any of the knights, citizens, and burgeſſes of the 
Ho of Gommons of- Great Britain, for the time being, of 
againſt them and any of their menial and other ſervants, a 
any other perſon entitied to the any of the parliament 
Great Britain, at any time from, and immediately after the 
diflolution or prorogation of any parliament, until a nev 
parliament thall meet, or the ſame be re- aſſembled; and fron 
and immediately after any adjournment of both houſes d 
iament, for above the ſpace of fourteen days, until both 


ſhall meet or emble; and the ſaid reſpectiu burt 
courts may proceed, c. | levied, 
Provided, „That the faid act ſhall not extend to ſubjel I cbereb 
the perſon of any knight, c. to be arreſted during the time laid ce 
of privilege. And ſect. 2. authorizes proceeding as abort — ; 
in any of the courts of great ſeſſions in M ales, courts of a e 
m the counties palatine er, Lancaſter, and Durban; c 4+ 
the courts of King's Common Pleas, and Exchequer, in" ""<c 
treland, r any ſuch diſſolution, Sc. And the court « what + 
Chancery, in Ireland, and equity of Exchequer, are authorize 


to proceed in like manner as the court of Chancery, and equi 


. — = Exchequer in England may, againft any peer, knight. OE 


Comm 
| nvile; 
Wn Or 


r ſuch diffolution, . 
Sec. 3. ſaves the ſtatute of limitations in like manner 
the act of king Miiliam. 
And by ſect. 4. No action or ſuit commenced againſt the 
Hing i debtor, &c. to be ſtayed in any court in England or Ir 
land ¶ as by fect. 4. in the act of king William.] 


Ani 
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And laſtly, by the fat. 10 Ges. 3. c. 50. The preamble 
- I of which ates, chat che acts already in being are m 
„Cent to obviate the inconveniences riſing from delay of 
„ds, by reaſon of the privilege of parliament, it is enacted, 
„(That any perſon or perfons ſhall and may, at any tina, 
ty . 5 
Wy commence and proſecute any action or ſuit, in any court of 
Record, or court of Equity, or of Admiralty; and in all 
cauſes matrimonial and teftamentary, in any court havin 
cognizance of cauſes matrimonial and teſtamentary, again 
any peer, or lord of parliament of Great Britain; or againſt 
any of the knights, citizens, or burgeſſes, and the commiſ- 
foners for hires and burghs of the Houſe of Commons of 
Great Britain, for the time being ; or againſt their or any of 


hy their menial or an other ſervants, or any other perſon en- 
un;  tided to the privilege of parliament of Great Britain: and 
no ſuch action, ſuit, or any other proceſs or proceeding there- 
ary boy as; 8 
von, ſhall, at any time, be impeached, ſtayed, or delayed, 
deu or under colour or pretence of any privilege of parlia- 


ment. 


« > a wh the perſon of any of the knights, citizens, and bur- 
geſſes, or the commiſſioners, &c. for the time being, to be 
ner reſted or impriſoned upon any ſuch ſuit or proceed- 
ings. 
3. And whereas the proceſs by diſtringas is dilatory and 
don! erpenſive: For remedy thereof, be it enacted, That the 
Aire court out of which the writ proceeds, may order the iſſues 
| levied, from time to time, to be fold; and the money ariſing 
thereby, to be applied to pay ſuch coſts to the plaintiff as the 
aid court ſhall think juſt, under all the circumſtances, to 
order; and the ſurplus to be retained until the defendant ſhall 
have appeared, or other purpoſe of the writ be anſwered.” 

4. Provided always, when the purpoſe of the writ is an- 
ſwered, that then the ſaid iſſues ſhall be returned; or if, ſold, 
what ſhall remain of the money ariſing by ſuch ſale, ſhall be 
paid to the party diſtrained upon. 

And it is Karcher enacted, © That obedience may be 
nforced to any rule of his majeſty's courts of King's Bench, 
Common Pleas, or Exchequer, againſt any perſon entitled to 
of "viiege of parliament, by diſtreſs infinite, in caſe any per- 
Ign or perſons, entitled to the benefit of ſuch rule, ſhall chuſe 
0 3 in that way: and the laſt clauſe extends them to 
cot a | 


The 


oil. 2- Provided, that © Nothing in this act ſhall extend to 
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. The only which courts of juſtice could ancient] 
take — — of parliament, was by writ 7 
privilege, in the nature of -a ſuper/edeas, to deliver. the party 
out of cuſtody vrhen arreſted in a eiuil ſuit. For hen a let- 
ter Was 3 by che Speaker —ç — ſtay proceed- 

a privileged p it as cContrary 
e of office, But —— oe ſtatute 12 /. 3. which 
enaQs, that no privi perſon-ſhalk be ſubject to arreſt or 
impriſonment, it hath held that ſuch arreſt is irregular 
ab initio, and that the party may be diſcharged upon motion, 
kk - to be obſerved too, that there is no precedent of any ſuch 

of privilege, but only in civil ſuits ; and that the ſtatute 

. I. c. 13. ad 12 M. g. c. 3. (which remedy ſome 

incaenienc ariſing from privilege. of parliament )iſpeak 

of civil actions. And therefore the claim of priv ilege 

ot been uſually guarded with an exception a5 to dhe Caſe of 
inditable crimes ; or, as it hath been frequently expreſſed, d 

treaſon, felony, and breach (or ſurety)” ꝙ be race. 800 that 


no privilege was, or is allowable in any cri or 


whatſoever, for theſe are 91 of * the = as being contre 
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ö BY the ſtatute 11 Geo. 3. before-mentioned, the privilege 
f is wholly taken away from the ſervants of peers and mem- 
ue of parhament, ſo that they may be procceded againſt as 
other indifferent perſons and ſuits may now ale, Coce the 
above ſtatute, be commenced at any time, whether the par- 


lament is ſitting or not fitting, againſt any peer or member 


thereof, | 

Peers and 'members of parliament may be proceeded againſt 
two ways, vi. by original writ, and by original bill, [accord- 
ing to the 22 and 13 William 3.] in either court, except that 
they cannot be proceeded againſt by original writ in B. R. 
in all actions; but in thoſe actions only, ſuch as caſe, treſpeſs 
gellment, replevin, and debt, which the King's Bench can hold 
plea of by original writ. | 

If the plaintiff proceeds by hill againſt a peer or member 
of parliament, he muſt file his original bill, containing the 
whole cauſe of action againſt him, with the cler+ of the decla- 


rations, in the King's Bench; or with the Prothonotary, i 
in the 5 Pleas. ? * 


The original bill is to this effect: 
leser to wit. A. B. complains of the Right Honourable 
1 ohn Earl of (or if againſt a commoner, of C. DX 
i ſq;) having privilege of parliament for that, &c. (re- 

(0 citing the cauſe of action as the cafe happens to be) to the 
Þ damage of the ſaid A. B. of 1000 pounds, and therefore 

n he brings ſuit; and hereupon the ſaid A. B. prays the pro- 
ceſs of the lord the king, according to the form of the 

a! ſtatute in ſuch caſe, made and provided to him thereon to 
ed be made, and it is granted to him, &c. 


Jabn Doe, 
Pledges, and | 
Richard Roe. 


| | The ſummons thereon is to this effect: 
1+ George the Third, &c. To the Sheriff of Middleſex, greet- 
M7 ing. We conimand you that you cauſe to be ſummoned, 
| \(naming the defendant) having privilege of parliament, 
ils that he be — 84 us, (or before our juſtices if in C. B.) on 
next after to anſwer to A. B. in a plea of, (as the 
of caſe is) as he ſhall be able reaſonably to ſhew that he ought 
. (FF to anſwer therein, and have there — witneſs, &c, _ 


Vor. II. L In 


% eee eee. 


arliament. 
n the King's Bench, the ſummons. and its f Foun | 
proceſs, attachment and difringas, when the ſuit is by bil, 4 1 


ot ſtate the cauſe of action e 


b 

«' 19 anfwer th ſaid A. B in a plea of tre "PT e 1 od n 
wer e dia A. Dy, 4e of Ir onthe. 0 h * 
damage of, Se. or that he render to . f 2 co 9001 a to dra 
the caſe is. Whereas if the ſuit is by original 7 —— | 


proceſs of diſtringas thereon ſtates the cauſe at large as in the 0 2 0 


eriginal writ. And in C. B. whether the proce are by 
bitf or original, all the proceſs thereon ſtates the whole as is Ml 7 
the original bill or writ filed, — 
The ſummont and other proceſs, when by, bil, need not of x 
have fiftzen days between the telle and return, tho it muſt be wic| 
made returnable on a day certain. But den by arigina * 
they muſt have fifteen days between the te/te and return, ani chat 
muſt be made returnable on a general returne 
If the plaintiff proceeds by Be againſt a peem or con- in / 
moner, the plaintiff makes out a præcipe, as inſtructions for re 
the curſſtor to frame the original writ. This writ muſt then 701 
be delivered to the Sherifte who will cauſe the defendant, i * 
within his bailiwick, to be ſummoned thereupon. A copy o 
the original is uſually made out by plaintiff's attorney for the 
Sheriff and that is ſerved as the /ummons on the defendant, 
Upon the return of the original it is filed with 2 
if in B. R. or cuſtos hrevium if in C. B. and if the defendant 
appears, the proceedings are the ſame as in other caſes; but 
if he does not appear, and ſhould caſt an geigu, which it 
ſeems de may do any time before the return of the origind 
wet, but not afterwards, the plaintiff is delayed a whole 
term, as the defendant has till the firſt return of the next 
term to appear; and then, ſhould the defendant not enter 
an appearance, the 2/ſ5;gn muſt be adjourned to a further day 
by che plaintiff ; upon - which day, and the like default, 
the plaintiff may then fue out a * However, the 
caſting an ehigu is ſeldom done at this day, as the courts 
ſet themſelves againſt ſuch obſolete practice, and confider 
it — more than a trick, 2 for the purpoſe d 
delay, a great abuſe” of the law ;, and ſhould the practice 
of 00 gr de revived, there is no doubt but that the courts 
nſtantly make ſuch new rules and orders, as would 


effeQually prevent their occaſi that unneceſſary delay 


| em occaſſoning cel 
of juſtice” which they former! Wa. Vice the caſes. of 
Anfor v. . B. 2 WW; 
Eark. Nn. 1194. 1 


i. 164. — And Bargay . 
| Should 
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it Should no appearance be entered upon the return of the 


0 Bl nginah, or efſoign caſt, the plaintiff's attorney makes out 
1 222 for a . and carries, it to the proper later, 
to draw out the fame, which muſt be ſealed; and is in the 


following fem 


GEORGE the third, by the grace of Cad, of Great- 
Britain, France, and Ireland, king, defender of the faith, 
Ec. Fo the ſheriff of Middleſex, greeting. We com- 
mand you, that you diſtrain A. Z. Eko: having privilege 
of parliament; by all his lands and chattels in your baili- 
wick, ſo that, neither he, nor any one for him, do inter- 
meddle therewith, until you ſhall have other command in 
that behalf from us; . that you anſwer us for the iſſues 
of the ſame, ſo that you have his body beſere us [or if 
in C. 7 before our juſtices at Weſtminfter, on 4 
eheral return day] to anſwer C. D. in a plea of, Sc. [re- 
dting\the original as before) to the damage of the {aid C of 
one hundred pounds; and have you there then this writ. : 


VitneG, Ce. this Gay of - 
tieth.yeat of our reign. 
If the defendant does not appear at the return of the di- 
Fringas, the plaintiff's attorney muſt call upon the ſheriff 
0 return the 207:t, whereupon” he may ſue out an alia; 
nd,” upon the return of that, a pluries diſtringas. But in- 
ead of proceeding as formerly, by the writ of 4d:;fringas ad 
faitum,” the plaintiff may now move the court out of which 
e writ iſſues, by virtue of the 10 Geo, 3. c. 50. / 3. for 
e ſheriff to enlarge the iſuen, which the court will accord- 
fly order to be encreaſed, to the amount of the plaintiff's 
mg 2 29 * 8 L710 a ü N 
This motion, is à common motion, and requires neither 
deer nor gfiduviec OG 1 | 
The courts uſed upon motions to encreaſe the iſſues, to 
der Youble the illues returned from time to time, and not 

her to encreaſe the fame. © But the King's Bench and Ex- 
euer having done more, the court of Common Pleas, to be 

conformity with them, order them to be encreaſed to more 
an double; and, on motion to encreaſe iſſyes on the pluries 

Iringas to à good ſum (an affidavit being produced that 
e &be Was 1 50 f) they ordered iſſues to be returned on th 
wes diftringas to 201, Barnes, 418. | 

L 2 An 


— in the twen 


1 


. 4 vileged er bons. 
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* „Ane eee de debe appeared 
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i by afidavit"to be 1950] d 
and 40 ſhillings had been retu on the firſt A ringe, - :/ 
the court, on motion, made a rule that the ſheri hom oo 
return 20 iſſues on the a. Barner, 420. And after. . I 
wards,” on motion to encreaſe the iſſues ow the pluries to fn i 2 be 
times as much as the laſt (the uſual way in C. B) they wer: not 
ordered to be encreaſed to Jon _ . on de mon 
Fe to O. 

On motion to wack ies," i it is iſcietionary.; in the 
court to order: the amount; and they may order to the fu] 
amount on the firſt motion, if they think proper. And tt 
-- courſe of the King's Bench is now, on motion, to order the 
amount of the whole debt to be levied on the alias. 

The plaintiff, in an action againſt a member of parlu. 
mn. had proceeded agreeable" to the act of 10 Gee. 1 


c. 50. and had obtained rules for ſelling the iſſues we. 0 A 
upon a diſtringas, alias, and pluries; and alſo a rule for u of tt 
attachment againſt the ſheriff: but no iſſues had been u. (diſch 
_ rually levied,” and at length defendant” appeared; when. 


upon it was moved, that theſe rules ſhould all be diſcharge, 


Fr al ns iſſues had been levied, they could not be'/all In 
| fvide ſect. 3. of the ſtatute 10 Gon 3. c. 50.] and as tl caſe 
. defendant in the action had now appeared, the end was 
purpoſe of the writs were anſwered. On the other f jriv: 
the plaintiff inſrſted on the coſts of iſſuing the writs, befor Pl. 
_ the rules ſhould be diſcharged. And the court thought t bill; 
©. reaſonable ; and directed, that\ on payment of coſts the nig ough 
ſhould be diſcharged. They were of opinion, that they previ 
coſts were not to attend the event 'of the ſuit, but 'were't 


| e is thus: 


be paid to the plaintiff at all events, whether he ſhoul 
finally ſucceed in his ſuit or not. Martin v. Ne = 


© Sawbridge. Barr. Rep. 4 pt. 272 
"The form of the dec] laration an int per er or commoner 


91736 q iin 1 
MM. F. A. B. Fan mt his ade is}: hav 


privilege of pare,” ms CPI to _— CD 
in a plea, Sc. | ence 
210199) en benign 0 | 1» * the K 
And o by. __—_ LT rroworl 21 vþ It 
Willi 


i adi, to wit D. e — A. B. —_ bot ceedi 
ing privilege of parliament, c. — and though the full | 
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is in the King's Bench by bill, the defendant muſt not be 
declared againſt, as being in the cuſtody of the manſbal of 
the Marfhalſea.”*: » Sayer Rep. 63, 64+ 6 bin 
Mil 11 II 111 TSIATY y | | | Ti. , | 1 
If the declaration ſhould be in an a&ion of aſſumpſſt againſt 
z beer, the plaintiff muſt take care, in pr db E — 
nat to uſe the following, words, as is uſual againſt a com- 
mon perſon; hut contriving, and fraudulently intending, 
« craftily and ſubtily, to deceive and defraud the ſaid C. D. in 
this bebaſf; for the Houſe of Lords have adjudged it a very 
high! contempt and miſdemeanor in any perſon, to charge 
their noble body with any ſpecies. of fraud or deceit. But 
in ſuch caſe, againſt a member of the Houſe of Commons, thoſe 
words may be- inſerted, as there is no ſtanding order to the 
contrary; the reſentment of the members of that honourable 
houſe having never yet been irritated at the charge. 

A bill of Mrddleex was iſſued out of B. R. by an attorney 
of the court, againſt the counteſs of Huntingdon, which was 
diſcharged by — without pleading, becauſe it ap- 
peared by the record that ſhe was. a peereſs; and the attorney 
vas committed for ſuing out the proceſs. Vent. 298. 

In Trinity term, 18 George 3. in the King's Bench, in the 
caſe of Goſling and wife, againſt lord viſcount Weymouth, it 
was argued, whether a peer could be ſued there by bil} of 
privilege. - And adjudged that he might, The caſe was: 

Plaintiffs commenced an action againſt lord Weymouth, by 
bill of: privilege, to which he pleaded in abatement, that he 
ought to have been ſued. by original writ, and not by bill of 
pirvilege ; and thereupon, there was a demurrer and joinder. 
On the argument of which, the court relied on the caſe, of 
Say againſt lord Byron in that. court, a few years before, and 
awarded a reſpondeas auler. ni be Ina 

The caſe of Say and dord Byron came on before B. R. on 
a motion to ſet aſide a diſringas iſſued againſt lord Byron 
bill, and the court, having directed precedents to be ſearched, 
found, that it had been the uniform practice and uſage to 
proceed againſt peers in that court by bull of privilege before 
the ſtatute 12 & 13 M. 3. and as that made no differ- 
ence in that reſpect, it was held, that the juriſdiction of 
che King's Bench remained as before. 

5 It is however very remarkable, that when the act of king 
Villiam went to the lords for their concurrence to the pro- 
h ceedings therein, againſt the en of both houſes, by an. | 
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aud ſummons thereon, the lord expunged that part of the 
clauſe relating to themſelves being ſued by ariginal bill and 
ſummoms, and ſent back the amended bill to the commons; 
which afterwards paſſed accordingly. Which clearly proves, 
that the Gras, at that time, did not think themſelves includ- 
ia ech bas lk en Nen bet bns 3115 
be court therefore, relying on their juriſdiction before 
the ſtatute of ing Milliam, determined that a peer may be 
ſued by bill in B. N. but as this determination is founded 
ſoleliy vn the juriſdiction of the court, and the uniform 
ice thereof before the ſtatute, it may be ſtill a queſtion 
inthe; court of 'Gommon Pleas, whether a peer can be ſued 
there by original bill an ſummons therron K. 
All the ſubſequent proceedings to the declaration againſt 
a peer or privileged perſon are the ſame as in other caſes, ex. 
cept that their bodies cannot be taken in execution, unleſs 
the judgment is obtained upon a fatute faple, or ſtatute mer- 
chant, or upon the /tatute of Acton Burnell 11 Ediw. 1. and 
_—_ capias ad ſatrsfaciendum lies even againſt peers of the 
1 


A motion was made by Lord Banbury for a ſuperſedeas to 1 
latitat; which had iſſued againſt him by the name of Charl: 


1 


* Butin C. B. a member of parliament was ſued by original bill 
aud ſummons thereon, and after judgment for plaintiff, error was 
brought thereon: into B. R. general errors aligned. Objected 
that the Common Pleas could not hold plea againſt a member of 
parliament by Sill, which depends on Ratute 12 & 13 . z. 
Sed per cur. On looking into the ſtatute, the intent of the par- 
liament muſt be collected from the words, and they are expreſs, 
that a-member of parliament may be ſued in either of the courts, 
by ſammons and diſtreſs infinite (which refers to proceedings by 
original writ) or by — A bill and ſummons, attachment and 
diſtreſs, there upon to be iſſued out of any of the faid courts 
which they are empowered to iſſue. Then the words, according 
to the courſe of each reſpective court, refer only to entering the 
common appearance on filing common bail. Then by the pro- 
viſo, that nothing in that at ſhould give any juriſdiction or 

wer to any court to hold plea, in any real or mixt action, in any 
other manner than ſuch court might have done before the making 
that act, they defigned to give a juriſdiction to hold plea in per- 
ſonal actions, in 4 1 manner chan they could have done 
betpre, © Judgment #ftirmed. Datuſon v. Barridge, La. Rayn. 
1442.. S. C. Stre. 734. J a es 2 
3 3 . * | = Knollys, 
” if 7 


— 


* 


Ot privileged Petſons. 151 
Of Proceeding: againſt Peers and Members of 


Parliament. 
Krolhr. But the court denied the motion, and the Chief 


Juſtice faid, they could not take notice that this Charles 


Lush is Earl o Banbury and that there was a difference 
between this caſe and the caſe of a Peer that had ſat in the 
houſe.” For if his lordſhip had ever been ſummoned to par- 
liament, and had a writ to ſhew, and there was no diſpute 
about the identity of the perſon, it would have been reaſon- 
able to have granted a fuperſedeas. But in this caſe, of a 
lord that has never fat there, they could not do it, for they 
could not try peerage on a motion; but his lordſhip might 


plead it, and pray a ſuperſedeas. And per Powel, if in the 


writ he had been named peer, it would have'been ſuperſeded. 
Vide 1 Vent. 298. Ld. Raym. 1247. Salk. 512. 
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| — . aggregate muſt ſue and be ed 


by attorney, and therefore the et ape nguinſt them 
is a diffringas. . Lit. 66. 


A corporation cannot be effeigned,. | Dat 121. 2 184. 


Nor eutlawed. 10 O. 32. ö. 
No attachment lies againſt a c 


mung 
A corporation cannot be declared againſt as in the cuſtody 
of the marſhal. 6 Med. 183. 

A corporation cannot ſue as a b informer.” 2 Stra, 
I 1. | 
* outlawry does not lie nd an aggregate corporation, 
2 treſpaſs does not lic againſt went for a e and 

ent do not go. Bro. Corp. 43. eo 

2rporations aggregate cannot diſtrain in their own perſons 
> baby their | baili®, therefore replevin does not- lie againſt 
y tie. name of their corporation. 'Brownl. 175. 

ES cannot ſue without their head, or in time of 
vacation of their headſhip. Woods Inſtit, 110. 

Corporations aggregate cannot commit treaſon, or be go 
lawed or excommunicated. 10 Rep, 32. 1 Rep. 127. 
Just. 134. a. or be executors or adminiſtrators. bid. Tho 
1 ä 91 5. contra, but guære? for ng ur take 
an 73 
AImey cannot be joint-tenants to take by —— 
but they may be tenants in common. Wood's Inftit. 110. 

Ii ney cannot be ſeized to the uſe of another. bid. 

The members cannot regularly be witneſſes for the cor- 
poration, cipecially if they teſtify for any conſiderable ad- 
Vantage or profit of the body. 2 Lev, 232. 2 236. 2 Str. 
1069. For every member hath a right and ffeehold for 
bis aufe as to his freedom, and all the members together 
— an Inheritance in the lands, mo an intereſt in the 
ge 8. S "4 10 

If a corperation had they muſk fue 4 we nume obethe cor- 
poretion by an my appointed under the ſeal of che cor. 
poration. «bn o 10 % 31, 

<.orporations axgregate. cannot bs bound: without: deed, 
therefore no action lies againſt them” wileſs founded on 2 
deed. But an action will tic apgint a corporation ſole upon 
a promiſe; and if corporations aggregate have made a pro- 
miſc, the party's remedy for non-perforniance, is by bill in 
equity; to 3 A, 8 ang oe as to make 2 
pow | ade, Ke. _ 
i rt not . 190% 01 git An 
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And if a corporation is ſued, it muſt be ſued by its name 
of incurporat ion re writ—and in order to ſue a cor- 
poration, the plaintiff's attorney muſt make out a præci 
for an ariginal writ, which original turit muſt be made out by 
the curſitor of the proper county, and duly. filed with the 
fllazer in B. R. or «uftos brevium in C. B. on which-a fin- 
non muſt; be made out, containing the whole cauſe of action, 
for the ſheriff to ſummon them; upon which, if they ap- 
pear, the proceedings. are the ſame as in other caſes; but 
their appearance muſt be by an attorney appointed under 
the common ſeal, and not in their own perſons. Bro. Corp. 28. 

If they do not appear upon the ſummons at the return 
of the original writ, the plaintiff muſt take out a d ringas, 
and proceed againſt them by di/treſs infinite; and it is not 
ſufficient if the particular perſons diſtraĩned upon appear at 
the return of the proceſs. Bro. Corp. 28. or if all the mem- 
bers of the corporation appear in perſon; but they muſt ap- 
pear by an attorney appointed under ſeal. | 

Should the ſheriff return but ſmall iſſues on the diftringas, 
the court, on motion, will order him to return greater. 

In an action againſt the Ea/- India Company for 5000 l. it 
was, moved, that the ſheriff might return exemplary iſſues, 
becauſe ſeveral writs of di/?ringas had been already ſerved to 
no purpoſe ; and the court ſaid, he ſhould return good 
iſſues; and if he did not, the plaintiff might bring an ac- 
tion againſt him; but at laſt he was ordered to attend. 
Salk, 191. pl. 2. 

Defendants. (the bailiffs and burgeſſes of Eaſt Retford) 
were ſued in their corporate capacity, by common capias ad 
reſpondendum ; and upon affidavit of ſervice, an appearance 
was entered by plaintiff, according to tht flatute ; and plaintiff 
entered a declaration in the office, reciting, that defendants 
were attached to anſwer (which cannot be). Defendants 
moved to ſet aſide: the capias and proceedings thereon ; 
objecting, they ought to be: ſued by | Pone and diftringas. 
And the court were of opinion, that as defendants are ſued in 
a corporate capacity; the capias ad reſp. is null and void: 
and {as rule — — ater Was 5 abſolute. It was 
agreed, that had the defendants themſelves appeared, the ob- 
jection had been waived, Langley v. the bailiſi and burgeſſes 
of Baſt Retford. Barnes, 415. 

Special original ſued out in Lincolnſhire, and defendants 
appeared. Plaintiff declared in Midaleſex, defendants ap- 
peared ; refuſing to accept the declaration, it was left 2 


Of Proceeding by and againſt CoryoRA Tioxs, 


the prothonotary”s office, and taken out and paid for by de- 
fendants : Plaintiff ſued qut a new original in Af:ad-. 
ſex, The court held, the taking the declaration out of the 
office to be a waiver of the former proceedings; and dif. 
Fee the rule, to ſhew cauſe eee Midalrſer 
not be ſtayed. Vote, An efloign had been caſt, and 
adjourned before defendants appeatance; but the court did 
not hold that material, Margquand v. the mayor and bur- 
gifſes of Bofton in Lincolnſhire. Barnes, 416. | 
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JF.a action be commenced againſt hundredurs, the ſuit in 
B. R. as well as in C. B. muſt be by briginal, for the inha- 
bitants of an hundred cannot be in the cuſtody of the mar/hal. 
3 Keb. 126. 2 Saund. 37 5. 4 Mod. 296. . 0 

To proceed againſt an hundred on the ſtatute of hue and 
i 13 Ed. 1. the plaintiff muſt take out his original writ, 
which muſt be teſted forty days after the robbery ; [which 
forty days are allowed for the hundred to take the thieves by 
the ſtatute of Minten. N. 3 Lev. 320.] and within a year 
after the robbery. R. 1 Brownl. 156. 

The original writ uſually recites the ſtatute. Th. Br. 141. 
2 Saund. 374. 4 Mod. 296. 1 Bro. Ent. 99. But the re- 
cital of the ſtatute is not neceſſary ; though it muſt ſtate the 
circumſtances of the robbery, and the plaintiff's compliance 
with the fatutes *, viz. that he made hue and cry, gave notice 4 
the robbery, deſcribed the felons, the time and place of the rob- 
bery; that within twenty days he cauſed notice thereof to be given 
in the London Gazette, deſcribed the robbers and robbery there- 
in; that he entered into bond before the Sheriff to the high conſta- 
ble of the hundred, with condition for the ſecurity of the cofts in 
caſe of being uited, diſcontinuing, &c. that twenty days be- 
fore the iſſung of the writ, he made oath before a Jaffice, that he 
did not know the parties who robbed him, and that the inhabitants 
of the hundred have not taken the robbers, &c. 

The proceſs ſerved is a copy of the original writ, which 
proceſs formerly uſed to be ſerved on ſome inhabitant of the 
hundred. But by the 8 Geo. 2. c. 16. it is enacted, « That 
no proceſs for appearance in any action to be brought upon 
the ſtatutes 'of hue and cry, or either of them, againſt any 
hundred, ſhall be ſerved on any inhabitant thereof, ſave only 
upon the high conſtable, or high conſtables, of the hundred 
whetein the robbery ſhall happen ; who is required to cauſe 
publick notice thereof tp be given in one of the principal 
market-towns within ſuch hundred, on the next market-day 
aſter he or they ſhall be ſerved with ſuch proceſs ; or, if there 
ſhall happen to be no market-town within the hundred, then 
in ſome pariſh- church within the fame hundred, immediately 
after divine ſervice, on the Sunday next after his or their 
being ſerved with ſuch proceſs ; and he or they is and are 


Y vo lt. I 


— 


* The ſtatute of Finche er, 13 Fdw. 1. c. 1. is explained 
and enforced by ſeveral fubſ:quent ſtatutes, wiz. 27 El. c. 13. 
29 Car. 2. c. 7. 8 Geo. 2. c. 16. 22 Geo, 2. c. 24. 


hereby 
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| hereby impowered and required to enter, or cauſe to be en. 

' tered, an ap nce in the ſaid action, and alſo defend the 

- fame for Hd on behalf of the inhabitants of the ſaid hundred, 
as he or they ſhall be adviſed.” | | 1 

. >) Phe declaration muſt be againſt the inhabitants of the 
Bundred generally; for if it is againſt any by name, and all 

are not named, it will be bad. R. 2 Keb. 126. at 

The declaration need not recite the original at large, Rc. 
1654. Mills 26. nor more of the ſtatute than is pertinent to 
the action. 2 Ventr. 215. and muſt conclude contra forman 
flatutr, i. e. the ſtatute of //inton, for contra formam ſtututorum 
is bad. Yelv. 116. | 

If the defendants plead, and there is an iſſue, the venir: 
facias ſhall be awarded to the next hundred,  Thef. Brer, 
144. guær. for ſince the 24 Geo. 2. c. 18. /. 3. it ſeems the 
venire ſhould be awarded de corpore comtatus, except the 
hundred againſt which the action is brought. 

If judgment be given againſt the hundred, the ſheriff, &. 
upon receipt of any writ of execution againſt any inhabitant, 
inſtead of ſerving the ſame, ſhall cauſe the ſame to be ſhewn 
gratis to two juſtices of the county, riding, or diviſion, 
{whereof one to be of the quorum] who are to cauſe ſuch 
taxation and aſſeſſment to be made, and to be levied, ac- 
cording to the 27 Elix. [viz. by the conſtables, &c. ratea- 
bly and proportionably, Sc.] in which taxation ang aſ- 
| . there ſhall be provided and included, over and 
above what the coſts and damages recovered by the plaintiff 
in ſuch action ſhall amount to. al ſuch juſt and neceſſary ex- 
pences, which the high conſtable of the hundred hath been at 
in defending ſuch om, claim being made thereto by ſuch 
high conſtable, before the ſaid juſtices, upon due notice for 
that purpoſe given him; and the money, ſo to be levied, to 
be paid over by ſuch conſtable, &:. within ten days after col- 
lection, to- the Sheriff of the county, to the uſe of the plaintif 
in ſuch action, for ſo much as his coſts and damages re- 
covered ſhall amount unto, and to the uſe of the ſaid high 
conſtable, for ſo much as his expences in defending the ſaid 
action ſhall amount to; of which he ſhall give an account, 
and make proof thereof upon oath, to the ſatisfaction of the 
faid juſtices, before any taxation ſhall be made for reim- 
burſing ſuch high conſtable ; and ſhall, in ſuch expences, 
have no further allowance, toward paying an attorney to de- 
fend the ſaid action, than what E attorney's bill ſhall 


be taxed at by the proper officer of that court where the 


- 
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ation! (ſhalt be brought, which the ſaid high conſtable ſhall 
cauſe to be taxed for that purpoſe. Stat. 8 Geo. 2. c. 


16. / 
og hg th je. of the above act provides in what manner the 


| conſtable all be reimburſed his expences in caſe the plain- 
oe weer Hun. | | 
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tiff is nonſuited, Sc. and becomes, or his ſureties in the 
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Of che Action of EH TM ENT. 
Tur schon of %jefiment is a mixed ation; in which x 
1 Zefſee for years ſhall recover his term, and alſo his da- 
— 5 G. 85 9 O. 77. and is almoſt the only re- 
medy in practice for recovering land wrongfully wic 
Burr. 4 pt. 667. For it is real in 0 yo of the lands, and per- 
onal in reſpect of the damages and t, Per Holt, ch, In 
Co 5 * N 19116 in? 5 


5 - 


= 
. 
101 


mb. 250. | 

Real ations required ſo much nicety, and were attended, 
in old times, with ſo much trouble and expence, that the re- 
medy by eje2ment, was contrived to ſupply ſeveral defects 
which attended the bringing them; for in real ations the do- 
mandant could not recover any damages, only his poſſeſſion; 
and if he was barred in one action, he could not regularly 
bring another. 6 O. 7. Ferrar's cale. © © 

"The concluding a man by one action being often found ſo 
prejudicial to his right, that the manner of forming a term 
for years, and the leſlee's bringing an nd to recover 
his ferm, and thereby to aſſert the title of his leſſor, was 
found out, and was firſt introduced in the 14 Hen. 7.5 der 
fore which time the plaintiff in ej ent only recovered | 
mages for the turning him out of poſſeſſion, and did not re- 
cover his term in 


generally defeated or determined before any intricate title 
could be decided; and were fuch precarious poſſeſſions, with 
reſpect to the power that the owner of the freehold or inheri- 
tance had over them, that every ſuch leſſee was looked upon 
only as his hailiff or ſte ward; and therefore, if ouſted by a 
ſtranger, could only have recovered damages for the loſs of 
his poſſeſſion; or if turned out by his leſſor, could only ſeek 

remedy from his covenants. n 


But as, about this time of Henry 10 A b e Fe 


began to creep into uſe, the leſſces whereof, when moleſted, 
uſed to go, in order to fecure themſelves, into ung againſt 
their leflors, for a ſpecifick performance; and againſt ſtrangers, 
to have perpetual injunEtions to quiet their poſſeſhons, 
which, as it drew conſiderable buſineſs into the courts of 
equity, was probably one reaſon which induced the courts of 
law to come to a reſolution to give judgment, that th leſſee 
in cjettment ſhould recover paſſeſſion of the land itſelf, by the pro- 
ceſs of an habere fucias poſſeſſionem ; ſo that the object of the 


1 ale 
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action 


47. 


e premiſſes] for, till about chat time, 
leaſes for years were but of a very ſhort duration, and were 
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Of the Action of EJECTMENT. 


action became entirely changed; for, as the plaintiff re- 
covered the term itſelf, he had nominal damages only for the 
ouſter, but not the meſne profits; whereas, by the old writ af 
eſectment, he recovered nothing but damages for. the guſter, 
e mealure whereof were the meſne profits of the eſtate ac» 
cruing to the ejector ſince the time of the ouſter. 
The above reſolution of the courts brought on a new me- 
thod of trial, unknown to the common law, For now it be- 
came uſual for a man that had a right of entry into any lands 
to enter thereon and ſeal leaſes; and then the perſon that next 
came on the freehold, animo poſſidendi, was accounted. an 
kann? of the leſſee; by Which means any man might be 
turned out of poſſeſſion becauſe the leſſee in ejectment 
would recover his term without any notice to the tenant in 
poſſeſſion; ſo that the courts of law, to remedy this incon- 
venience and injuſtice, made it a ſtanding rule, that no plain- 
tiff ſhould proceed in ejectment to recover his lands againſt 
ſuch a feigned ejectot, without delivering the tenant in poſ- 
ſeffion @ declaration, and making him an ejector and proper 
ndant if he pleaſed. WET 03 | | 
his rule, of court became abſolutely neceſſary upon the 
alteration of the object of the action of ejectment, which was 
now in ren; for otherwiſe, the court would have been inſtru. _ 
mental in doing an injury to a third perſon ; becauſe a decla- 8 
ration might otherwiſe be delivered to a ſtranger, a feigned de- 
ferice be made, and a verdict, judgment, and execution there- 
on obtained, whereby the tenant would have been ouſted, 
without, notice of any proceedings againſt him, TP 
Upon this notice to the tenant in poſſeſſion, and affidavit 
thereof made, it was uſual for the tenant in poſſeſſion to 
ve the court, that, as the title of the land belonged to _ 
im, he might defend the ſuit in the caſual ejector's name; 
which the court, upon an affidavit of that matter, uſed ta 
rant; and that the ſuit ſhould be carried on in the caſual 
jetor's name, the tenant in poſſeſſion ſaving him harmleſs 


and then the caſual ejector was not permitted to releaſe er- 
rory ih, prejudice of the tenant in poſſeſſion, ſince the ſuit. 


as carried on in his, name by rule of court; and the pro- 
els for colts was taken out againſt the caſual ejector, who 
yas obliged to reſort to the tenant in poſſeſſion to recover 
ack the ſame, and put his bond of indemnification in ſuit 
pon his refuſal to pay them. Sty/. 468. 1 Keb. 705. 740. 
Alſo ſuch leaſes were actually to be ſealed and delivered, 
herwiſe the plaintiff could maintain no title to the _ 
3 an 


* 
1 * 


ot Ejoment. 
Of the Action of EjrerMENT. 


and were alſo obliged to be ſealed on the land itſelf, other. 
wiſe it amounted to maintenance by the old law, to convey a lowec 
_ - title to any one, when the grantor himſelf was not in poſſeſſion.¶ Court 
But at this day there is regularly no neceſſity of ſealing and quilit 
delivering leafes on the lands, where there is an actual tenant leaſe « 
or occupier of the lands, a much more expeditious and eaſy the te 
method of proceeding in ejectment having been invented by ll «9/4! 
Lord Chief Juſtice Rolle, [ who fat in the per bench, ſo called 
during the exile of king Charles the ſecond] and followed N court 
ever ſince by the courts. - e ä ſuch f 
I have ſaid thus much of the action of efeftment, and the will f 
old method of proceeding therein, that the practiſer and ſtu- f 
dent may the better underſtand the modern pratiice relatin altere 
thereto, and the reaſons on which it is founded. 1 29 fcitic 
The new method of proceeding in cecment entirely de. Nad, u 
pends on a firing of legal fiftions ; no actual Jraſe is made, WI" 4 
no actual entry by the plaintiff, no actual outer by the de- ih | 
fendant, but all are merely ideal, for the fole purpoſe of b ** 
trying the title. To this end, in the proceedings, a leaſe for 
a term of years is ſtated to have been made by him who claim 
title, to the plaintiff, whois generally an idea} fictitious perſon 
who has no exiſtence, though it ought to be a real perſon; 1 1 
In this proceeding, which is the declaration, for there is no 
other proceſs in this action, it is alſo ſtated,” that the Jeſſe, in WW” PP 
uence of the demiſe to him made, entered into the Ws 
premiltes ; and that the defendant, who is alſo now another 
ideal fictitious perſon, and who is called the caſual ejeclor, al. WW © © 
terwards entered thereon and ouſted the plaintiff, for which 
oufter the plaintiff brings this action. Under this declaratin IProten 
is written a notice, ſuppoſed to be written by this caſual cjeciu 2 
directed to the tenant in en of the premiſſes; in which ro- 
tice the caſual ejector informs the tenant of the action brought 
by the Ice, and aſſures him, that as he, the caſual gjector, has 
no title at all to the premiſſes, he ſhall make no defence; and 
| therefore be adviſes the tenant to appear in court at a certain be 
time, and defend his own title, otherwiſe he, the caſual eee, 
will ſuffer judgment to be had againſt him, by which the 
actual tenant will inevitably be turned out of poſſeſſion. 
The declaration is then ſerved on the tenant in poſſeſſion . 9 
with this friendly caution annexed to it, who has then an op- 
rtunity of defending his title; which if he omits to do in: 
imitedtime, he is ſuppoſed to have no right at all ; and, upon ies, 
judgment being had againſt the caſual ejefor, the real tenant. . © 
ill de turned out of poſſeſſion by the Sheriff, © , 
” N * U 


* = 


Of Ejettment, 55 
Of the Action of EjxcTMEnT, 


But if the Tenant applies to be made a defendant, it is al- 
lowed him upon this condition, that he enter into a rule of 
court to confeſs at the trial of the cauſe three of the four re- 
actes for the maintenance of the plaintiff's action, viz. the 
of the leſſor, the entry of the plaintiff, and the puter by 

the tenant himſelf, who is now made defendant inſtead of the 
caſual ejeftor ; which requiſites, as they are wholly r 
5 ſhould the defendant put the plaintiff to prove, he muſt 
oute de nonſuitad at the trial for want of evidence; but by 
ſuch ſtipulated confeſſion of leaſe, entry and ouſter, the trial 
will ſtand upon the merits of the title only. | 

Upon' this rule being entered into, the declaration is now 
altered by inſerting the name of the Tenant inſtead of the 
h&itious name of the caſual ejector; and the cauſe goes to 
trial under the name of the fiitious We on the demiſe of 
4 B. (the leſſor or perſon claiming title) againſt C. D. (the 
now defendant) and therein the leffor is bound to make out 
his title to the- premiſſes, otherwiſe his nominal leſſee cannot 
obtain judgment to have poſſeſſion of the land for the term 
uppoſed to be granted. But if he makes out his title in a 


* atifaQtory manner, the judgment is given for the nominal 
A, and a writ of poſſeſſion goes in his name to the 
2 itt to deliver poſſeſſion. But if the now defendant fails 
4 o appear at the trial, and to confeſs leaſe, entry and oufter, the 
Hy minal plaintiff muſt indeed be there nonſuited for want of 
her ring theſe requiſites; but judgment will neverthelefs, in 
mM jus be entered for him againſt the caſual cjector; for the 


ondition on which the tenant was admitted defendant is 
roken, and therefore the plaintiff is put again in the ſame 
tuation as if he never had appeared at all; the conſequence 
f which we have ſeen would have been that judgment muſt 
als for the plaintiff, and the tenant would have been turned 
but of poſſemon. The fame proceſs therefore as would have 
deen had, provided no conditional rule had been made, muſt 
ow be purſued as ſoon as the condition is broken ; but exe- 
ution will be ſtayed if any landlord, after the default of his 
enant, applies to be made a defendant, and enters into the 
yal rule to confeſs leaſe, entry and ouſter. 
Of recovering the meſne ou of the tenant, after the 
| _ * recovered paſſeſſion by the action of ejeciment. 
ide poſt, | 
ne confeſſion of leaſe, entry and oufter, is ſufficient in all 
ales, except in caſe of a fine _ in which 
iſe it is neceſſary to prove an aual entry; and the leſſor of 
Vor. II. M. plaintiff 


166 Os, Kiemen. 
0 Deike Aci of. Eixcxuxxr. 


N N 4 | 
tenant in poſſeſſion, will plot Rips a" 
And by 4 S diane, e. 16. /; ht 
force to. ayoid a 2 55 wit 
10 65 Within, 2 5 5 ee 1 
C menced im. _ * 
or e —And * the me mu rot y _ 1525 * 
Fenn Stra. 1086. n It 
. enter on the, p in Bu nas MY 


2 285 t any authority or c f Vet iß B. 
2 — 4 — 4 Peil l ee „ 


bee cok ats to be eg. eee 12 


4, 1128, IT SUE 01 18 210, 


d «ae 


o 


"Ch 0 
" | #\ ? : { ds. 4 > a —_ 1 
«TL © << 3 * 8 w * TS. 1 5 1414 19 Is 4 3 #644 \4 1117 2.4 © 1 } 
Y . 
: * : + £ > \ 5 by 7 4 e «yp + 
2 - 0 1 3 es as f I 2 Ti) (Mn 9 
, | \ he A ; 7 £ \ 1 * © . — j T * hs al l 
1 { * 928 «> +} : 2 \ '®, 111 11 t Mc) 344 Ty 1 Ec I 14-23 
1 + £ . \ 1 , \ =— - pF 
\ CBT 6 WI, 15 * * ” ” 82 128936 1 148 * - 75 1 
53 RY 
© £F : 7 7 b b wy k 
81 7 _ wn) erer Feng IE to DONS 49909: 105 8.10 
27 & 4% + 9 kd 1 Y \ "" > i 1 A L ] * 
4 0 * \ " 
+ 9 . Tos" — * 4 YA WA -4 es 
* % * 7 
32 7 ine 77. 2 
— * 
0 Ee \ 
TS 3 : 9 92 «WALL ' 7 I 4 11.) 
1 \ * 8 1 
2 „10 i +43 444} 10 . £4 N „ 1 18 
N A * CI 4, Wy 3 19 
Ant das LOL WJ. Rt NO) n- s K 
| ' 14 1 ; "$4 ; 
TF i. „enen WOOL £3 30H © 5 7 FEE. 1K) 3 Ji CoLLIED? tO: Ta) 
- 4 1 2 * E 
Ni Ut B10 dam 4502 100 mene . $03 „ nnen DIMY 
p * * 0 Fa a : 
; 1710 Kd.) LL ADDN 4.4 LE IH, 1» 1GJOD hh 
- + © A 20 
72 n oer ? 2 74 Ll IC] 
4% 9 \ Tay n! +: 43 "» +4 111 1160 1 10 % gt 11 189 
1 » Z 8 * 9 5 R = 1 
Na 21 1 OG een TO 0 57 G 101 
7-0) & eee ieee 10 „HS penn s 0 Un 28 * 
2 * 
10. 25126 V1 Of 0 98 01 200 1. 101 + KL, 
& „Ine AHN 651 03 bd 
_ % - FY 
m4. * 8 % IS. . £ N 
oi IRR: e 4 u. 9389-1899 6 101 
41 wi * 0% «TH a 5909 80 1. To 10 2915 I yarn 51 101 
SQ » Aud ö 2 Von un Eg 10 1 
' po as II UTSY + a EB 1 4 


„ 4 Dru; } 10 7 210 J'S 103 ANI 184 11053 {\ 63 5 101 1. VI. 
* 


i N. 3 ol n = $4 0) 
Dad IQ 11 tu. * „git 8 10 1991 9 6 101 Fe 
20 15 LE bog 2 bobagmeb od let 
2 07 NO ech. wm U 9511110 291084 View? 1 


„ N 
* 


For what an EJzctmentt lies. 


THE, action of kiekfment lies in B. R. by bil, and by 
We but 5 CB. by original only, 

0 As; declarations ' in ejectment are enerally made out by 
| Attornies 'themſelyes, who may buy common forms gf 
| . in ejeftment, with blanks, of the law ſtationers: 
1 ary 


nete ſew for what an 2 ſeliment may be 

enen. emer ie F 

It lies. of a manor, W ſo 1 acres of land, of 
meadow, of paſture, of wood, &c, 

Of a houſe. Oe. Jac. 654 Ney Na 3535 97+ Paln. 
3 7. Hard. 76, 

Bra chamber 5 in the ſecond ſtory of ſuch a houſe. 5 3 Leon. 
210, Ney 109. Hard, 57. Of part of à houſe. Stra. 


$-% | — Inf | 1 


f a certain place called the veſtry in D. Lev. 96 

Of a rectory; of a chapel. Latch. 62. 1 may — de- 
manded by the name of a meſſuage, Salk. 256. Shy. 101. 

54 a * 1 Lev, 58. Cre. El. 818. Of a ſtable, 
I 

Of 8 and of an orchard. 7. Cro, El. 118. 
854. 1 Rel. Rep. 55, Cro. Fac, 8 alm. 337. Hard. 
$5. 57. Cro, Car. . 

Of a garden. 58. Godb, 6. 

Of a boilery of falt. 1 Lev. 114. 

Of a coal-mine. Cro. Fac. 150. Ney 121. and in Dur- 
bam, of mines of coals, though not faid how many. Af: 
* {Wfirmed in error; the precedents for coal mines being ſo in 
hat county. 120 227. 4 441d. 143. Comb. 201. 1 Show. 
364. Sahkk. 25 
2 of land, — a coal- mine in the ſame land. Cro, Fac. 21. 
L For a pool, or ſtanding water. Yelv. 143. 1 Inft. 5, 

; pou 8 
. 227. And for a ſtream, or running water, 1 Inf. 5. 

len. Tilv. 143. for it ought to be of ſo many acres. of 
and covered with water. 

94 For a beaſt-gate. Stra. 1084, Andr. 106. 
01 For ſo many acres of herbage. Hard. 303. 401. 
For a firſt mowing. Cro, Car. 362. ' 

4 For a hop-yard. Palm. 337. 

0 Of a cloſe, called D. . three acres of land. Gr. 
Vac. 4 35 Palm. 102. 4 Med 

to 5 2 a parcel of a highway, — thou ugh. it be built upon, 
all be demanded as land. Bull. Ni. Pri. 


1 For twenty acres of furze and heath. Gro: Fac, 179. 1. 
M 2 _ 


bl 


. 90. 


164 -D?"Exefkmetit, 
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Fot fifty acres bf furze aud bende anne af moor 
and marſh. Burr. 4 Pr. 2672 N 2BW 21 399. 
And faid' per La. Mans 25 in this caſe; chat —— hows 
determined, over and over, that ſuch exact. and precile 
certainty is not requiſite in ejectment, ac in — wi 46. A 
2 in a real actien requires enactneſs and preciſion: but 

an dane is a fictitious action, contrived for eaſe, di 
patch, and ſaving expence; and has of late _ been 
taken with more fs than formerly. 2H 
For an alder car in Norfolt. Str. 1063. 

For ten acres of wood, and ten acres a undermood, 
Kl. Rep. 482U— s Sni et Fo 
For common of wy Stacyn. 
For the paſture of one hundred e Herd. oY Da 


por four mills, without ſpecify | wood or water -nil 
* ten acres of ===. C. Bl 339: 

_ For a piece of land called B. or a) coſe of land called B, 
"Oo. Fac: 435. 3 Lw. 9. 
For a meſſuagę or burgage, for they an are ebe in 
borough. N. Hund, 17. 05 wth 1 

Fer 2 meſſuage or e ee the Black Swan. 


3464 
238. 1 Sid. 295. betauſe certain enough for che r to 
deliver poſſe ſſeſſion. 


Bo an eſectment ies for tyther; for although? — ry 
MS hows 5 of the epa . an the 
common wh were only of ecclefiaſtical 3 yet, 
being in the hands of lay-proprietors, are now conſidered a 
80 temporal e ate; for, by 32 HB. c.. it: is» provided 
that eve V- perſon — — fo eftate of /inheritance 


 _ ads term, or "Intereſt; 8 1 
reof eſſe e, ouſted, . 6, of) iſe 
e fame, Niall have bis r the courts uf w. — 
py in like manner as for E ind ene | is, chat u 


| E Remi: lies for \thes. Vide Cre. Car. 5452. Jones Þ1, 

wy 7 © 29158 orf 10? se ng of 

ot Seton lies for u rertory, becauſe 2 rectory conſiſt 
of a l Bows © lands any 1 Lache SAN dl 


N oF? * Wein of ” wu» u - 2 l 
711 EA 1 8 


Til, Yelled Wu Raids i Been re 
* | therefore the 2 parliament leaves Prints 77 Nd 

-© their” old remedy in 06 ſpiritaal couft. 'Co; N90 Dy 

L 0 Rr l n nisi 14gium Hr ri 
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For what an Ejrern ENT lies; | 
At was formerly held, that ejectment did not lie for a 


chapel, becauſe it was res ſacra, which was not demiſeable ; ; 
dur now 'ſmce they are become lay- inheritances, they are 
recoverable in ejectment, as other lay eſtates; but it muſt 
be demanded by the name of a meſſuage, or it is not formal. 
xr Cio2'g 25+ Style: ro. Ded. Plac, 191. Salk. 256. Pl. 7. 
Zut ſee 2 5 914. 2 Barnard, K. B. 27. which ſeems 
2 — Nel I ret | 

1 85 eAment lies fory a prebendal ſtall after collation to it. 

14. 


N 
e 
A 
ut 
. 
1 


nds ns li for a tenement. 2 Stra. 8 34- 
—.— B. 155. being too indefinite a term. 

Nor for pannage, becauſe this is no more than the fruit 
which falls trees, Which the ſwine have a right to feed 
on, and is not a part of the ſoil as the herbage i is. Lev. 212. 
d. 416. S. C. adjudgedd. 

Nor for a rent or ann n appendant. + Co. Car. 292+ 
3. o. ac. wo A 1 joy of 9 as ſed vide Stra. 71. | 

Nor of a fiſh uch a river.  Cro. Car, 492. Gro. 
Ni Jac. 146. 1 rech 1ohjß F 
Nor of a croft. Syle 30 But ſee 1 Lev. 58. 5 
lod, Nor of a #itchen. . Nor of a cloſe, without ſpe- 
| to ing in. Gedlaggo: \ FL + 855 Bridg. 5b. 1 Koll. 2 
Mor of arable or paſture land, without thawing how muck 
of one or how much of the other. Bridg. * Hard. Mig 
Palno102'3 Levi' gp, Salt. 234. 
Nor for a rod of land. Gro, El. 339. | 
/bNor: of the fourth part of a meadow, without FUL 
howmany acres the meadow contains. 1 Lev. 213. 
An ſor a or tenement, 8 
"deſcri 3 bad far od as (rt Oh io El. 186. 45 
229. 8 o. Tac. 12 le 
qt . 4405. 1 * 16. March 95. . dy 
; 4 » If ; * 
So an ejeAment for 100 acres of waſte, or for am bud dell 
(ores of miountain, is bad for incertainty. Palm. 100. Hard. 
77 Salt. 253. 1 Sher. 338. 
ectment for an entirety, a moi may be 3 
e for five cloſes of — arable and paſture, 
— Furlongs, containing ten acres, held ill; for the 
ought to have ſhewn how many acres. of arable 
0 nd. of paſture, diſtinctly, ſo as the 
ſheriff might certainly know what to deliver upon the habere 
a M 3 . facias 
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For what an E IEC TMN L/ lies] 


facias poſſe ſianem: : Carth. 204. 1 Gros Core 373. 471. Hard. 
— — Show. — n Comb, 
ionen 2G BORE 19G) Uno) m 80-328} ni 30tR6D Yon 
acres-of - meadow» byzthe:name of a houſes: and ten acres of 
repugnancy and incertainty. -Yelw- 166. 14 Neu 143i) ti 
Ejectment for  a/ manor ſhould deſcribe the quantity and 


ſpecies of land contained therein Heti. 46. Laich. bt; 
Lit. Rep. 301. s3 034] 191 3Þ-ilw 10m N N \Y 
S0 an ęjectment for all and all manner of in O. 


without ſaying or givi other deſcription of the nature 
and — the —— held naught. - 1 Rep. 25. Moor. 
8375 pl. 1130. 1 Roll. Rep. 68. Palm. 101. Audr. 107. 

Ejectment does not lie where no certainty appears, wheredi 
the ſheriff can deliver poſſeſſion. Mar. 96. 

. But it ſeems ſufficient if ſo much certainty appears, upon 
which the ſheriff can deliver poſſeſſion, as ejectment for a 
-parcel of land called B. or a cloſe called B. Cre. Fac. 435. 
3 Lev. 97. or a tenement called the Black Swan, c. 

An ejectment does not lie for a rent, or other things that 
lie merely in grant, becauſe theſe, being incorporeal things, 
are in their nature inviſible, gue neque 1 nec uideri po- 
— and therefore not in their nature capable of being de- 

vered in execution. C. Lit. g. a. Accs He 

But the grantee of a rent charge, with power to enter and 
detain, guouſque he be ſatisfied, bas ſuch an eſtate that he 
may demiſe it to a plaintiff in ejectment. 1 Saund. 112. 

x $ may tenant by clegit, but he muſt prove the judgment, 
the elegit taken out upon it, and the inquiſition and return 
thereupon, by which the land in queſtion is aſſigned to him; 
and if by that it appears, that more than a moiety was ex- 
tended, he cannot recover; for it would be ſo facto void, 
and not need a judgment, or audita querela, to avoid it. Salk. 
560. £4. Raym. 718. 

So the conuſee of a fatute merchant may _ ejectment; 
but then he muſt prove a copy of the ſtatute, and of the ca- 
pias fi laicus returned, and the extent returned, and the liberate 
returned; for though by the return of the extent, an intereſt 
is veſted in the conuſce, yet the actual poſſeſſion of the intereſt 
is by the liberate. Salk. 563. Cartb. 245. | 

hough the method of ejeciment is now univerſally 
in almoſt every caſe, to try the title to lands and 
tenements, being founded on the fame principle as the ancient 

45" Þ 


-ESDPENELPEEZSIST 


writs 


Ot Ejeument. 167 
For what an ExrGTMEN V lies. 
a, urits of yet an ejeStment is not an adequate means to 
b, try the ti © of. all altaces ; for on thoſe things, whereon an 
ry ator in fact be made, no entry ſhall be ſuppoſed by 
an Aid of che parties. Therefore it is, that/an ejeciment 
wilt not lie of an advowſon, a rent, a common, or other 
| N e in 1 
appropriators, by the expreſs purview of the fat. 32 Hen. 
. 3 which doctrine, ' hath ſince been N by 
analo 22 tythes in the hands of the clergy. Cro. Car. 3ory 
4 m. 789. nor Ee _ ſuch _ where the 

of him that hath: is taken away 2 diſ- 

on re? 8 years n or 1 e * 15 
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63 eee 
Of e Demiſe in KJBOTMENT: 
l « good die. 


5 A "ought d 3181000. 07 . 2163 (15 [ 
it ſay, that the ieder de 


4231s 12 is 9d Ut id dau 


plaintiff, muſt <> bay 4 right of eau 
ens Tad nan ſtatute of lumita« 
* none ſhall make an 24 as 
ds, but wn 8 right 
ich . firſt | end or acprug to them; but this ad 
| fayings for infant, fema ce, G r. 
mi in ee muſt be laid after 1 ile 
ber laintiff will be nonſuited ; and the 
r of his ſuppoſed leaſe, 
e to ent by the defendant. 


3 11 40 ; laid i in the — 9 
Ge they 8 you. mult. ſhew ſach à title in them, tha 
the could EUR the whole. Cre, Jac. 166. 

e demiſe was laid on the eier day of the term, 1 
Ulf had a ren, and 15 arreſt of judgment it was ſaid, that 
x he, "ogy is 2 11 N the firſt day of term, 
Be Ce CL aid , on that day, the ej erer 

t before and had a cauſe of ation. But 


ion and the, wrong may be on one and the ſame Fry 


2 this by original, may be ſued out after the com- com- 
mencement term, and returned: hut admitting it to met 
be a ſlip, the defendant ſhould IR At In and | 
on oper. 3 Salt. 8. alloy 


In $eAment, on the demiſe. of an * by deſcent; the it is 
demiſe was laid on the day his anceſtor died, and held to be MY 
well enough. 2 Will. 274. 

If leſſors of Aaingf are tenants in common, there ought to 
be a different count on the demiſe of each tenant in common ; 
or they join in a leaſe [and if there are many it is the 
better way] to a third perſon; and that leſſee make a leaſe 

to try the title. For tenants in common cannot make a join. 
leaſe. 2 Will. 232. 

So if there are ſeveral cohcirs, each muſt make a leaſe. 

But joint-tenants are ſeized per my et per tout; and therefore 
each U = be faid to demiſe the whole. | 


1 for they ſtand on the ſame foundation. 
1 Bull, Pri 107. 


Where a corporation aggregate is leſſor of the plaintiff, 
thty muſt give a letter of attorney to ſome perſon to — 


1 169 
ot che Demiſe in BC TAE T. 


waa leaſe on the land; and therefore the phainti ought 
i ſuch caſe, to declare age a demiſe Saler 5 fot ey, 855 
nod enter and demiſe upon a K as 
he this will be aided after verdict. he 
„ut a demiſe of à bo in ejectment 1 my to . 
agent} cit mentioning that i it was by deed. Ld Za. Roym, 


+ if Truffles of gt) want uach e it ſeems, 
us the een at the time of bein 


he the e 7 
ſhould be the leſſors of the plaintiff; das behides * 27 


at their demiſe,” there ſhbuld be apother' on the gol 
de leflors (truffees) in the leaſe; another of the 1 
Ache then truſtees, if more than were the leſſo ors in the leate; 1 
and another on the deinile of the receiv er of the charity. 
If the leffor of the jane Þ be an inſant, the demiſe and 
te ſtated to be by deed, and alto rendefin s Yap ; though there 
u occaſion-in fuch caſe for à real ledſe, 
2 upon the demiſe d a maſter and fellows of a 9155 


kan and chapter of a F Tur ee of an 
that Wl hoſpital; \parfon, vieaz, or other ecc ical perſon, « 
erm, WY ny lands, Sc. the declaration OL uld Mate, that chere was 


was erl. Sc. purſuant | to the Rat. 


13 220 c. 10. 5 
Sov.) 12 y 2 
Hemi u Was laid in 7697 g a of 1696 


jay ; 9552 not being 
om - come at the time of the rial n to be 
r to anendable after verdict, belle 8 oſt be. another ti 5 10 
f 'ir and the court will in no caſe (either e 'of after owl 
N allow an amendment in the un in n 
the OY LIEN een Seh 1 211. 9 
— 7 : — I. \ A 9d is. 151 4992 þ 
be | . E ew A vogs 
8 . 1 7 8 
7% „er ne niꝛnigfa fo £1011 11 
it to [oj Neuen IG OY ee Pb th a - 
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$750 Ot wiethment⸗ 
Of the Declaration in EjJtctMent, 


Tube form ef a declaration eee Tho dn 
by bill in B. R. is as follows: : 
\d 16 k 1 1100 


Hilary term, in the 20th year of king Ger, ho eh 


. Stormont and Jy, ih 
Modder, to wit. John 4 — 8 of Richard n 
' being i in the cuſtody of the marſhal of the Mar/halſea of Wil |: © 


our ſovereign lord the ,.| before. the king bimſek. . a 
7 that whereas Wi E £fquire, on the fifth day I 
„in ve the now Fn of e Bn 10 

e d George, the now Ling, of Great Pu rv me! 
at 22 in the county 0 Fele Den, pat 
ranted, and to farm let to TO 55 TX den 

| "Hows aur: barns, 2 Lagos Acres « exp 
- "acres of arable land, er of Pofturd land, . acres of wre 
_nvaed, and twenty.acres 1 75 EPI [fo deſctibe the par- and 
cels N to the caſe] with the appurtenances, ſituate, WM An 
"lying, and being in the pariſh. of Saint Mary, 1ſingtm, attt 
. {the vill. or town where the he] in the count) on 
aſoreſaid, to haves and Na ry on ſaid — with che of. 
appurtenances, from „in the che 
year aforeſaid, for and wo th full end ae 6 "De 
years thence next Nn V to be compleat and i | an 
ended; by virtue of Which ſaid: dune, he the ſaid Id --faic 
Den entered into the ſaid. premiſſes, with the appur- firf 
| tenances, and was poſſeſſed until the ſaid Richard WY © anc 
Fer afterwards, to wit, on the tenth day of January, in cor 


the nineteenth year aforeſaid, with — and arms, &:. 
entered on the premiſſes aforeſaid, with the appurtenances, 
in the poſſeſſion of the {aid John Den, and then and there 
ejected, drove out, and amoved the. ſaid Jobn Den from 
his ſaid farm, his ſaid term therein not being yet ended : 
and him the ſaid John Den, ſo ejected, drove out and 
amoved, hath kept out, and ſtill doth. keep from his poſ- 
ſe ſſion thereot, and other injuries to him then and there 
did, againſt the peace of our ſaid lord the king, and to 
the damage of the nd Fobn Pen ol ten —_ n 
fore he brings ſuit, G8. 
AB. amine eee h aol £g:1412%0t bis 
— n the anne 20 35 BY 
Pledges to | proſecute. | = 
Richard Rue. 
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Df: bjvitment; 171 
Of the Declaration in Ejrc TMNT. 
den phiſcribe the; axtice;; the form. of which ſee here- 


ther. 
The form of a empties: on'a _ demiſe by original 
18 28 followWS: 5 8 ln 0 


ME * de ent of the fs of wang; Soorgy 


DL Y 1; 


RD {11 
xa, Nile Fl, las of the pariſh of St. Mary, 
: ng, yeoman, was. attached to anſwer John Den 2 a 
8 with force and arms he entered into four 
ges, four 83 Ec. with the appurtenances, in the 


{ ad of. of Br. Mar ee which William Smith, Eſq; 
ner to the Den for a term which. is not an 
expired, IN ek from his ſaid farm, aud 
wrongs to him did, to che great damage of che ſaid John, 
and againſt the peace of our ſaid ſovereign lord the king. 
And whereupon the ſaĩd John Den, by William Lyon, his 
attorney, complains, that whereas "the faid William Smith, 


ereign lord che king, at Meſiminſter, in 
e county of dee, had demiſed to the ſaid — 
Den the ſaid tenements, with the appurtenances, to 
m to hold to the ſaid 7h Den, and his aſſigns, the afore- 
_ tenements, with the appurtenances, from the ſaid 
day of March, in the year aforeſaid, unto the full end 
of five thence next enſuing, and fully to be 
ak and ended: by virtue of which faid demiſe, the 
faid John Den entered into the faid tenements, with the 
nances, and was 7 — thereof; and the ſaid 
Jahn Den, being ſo pofle d thereof, he the faid Richard 
Fen afterwards, to wit, on the ſecond: day of March, in 
the year aforeſaid, with force and arms, c. entered into 
and' upon the ſaid tenements, with the appurtenances, 
which the faid William Smith had demiſed to the ſaid John 
Den as aforeſaid, for the term aforeſaid, which is not yet 
expired, and cjected the ſaid John Den from his faid farm, 
and other wrongs to him then and there did, to the great 
damage of the ſaid Fohn Den, and againſt the peace of 
our ſaid ſovereign lord the King; ; whereupon the faid 
Jobn Den faith, that he is injured, and bath, damage to 
dhe value of, 20. and 3 he 9 ſuit, &c. 


Uns * 11 4 10 0 


6, 
Noe. wH IDLE. us | For 
then | 


—.— the . day o ee in the nineteenth year of the reign 


| 
F 
1 
| 
i 
| 
4 


bear Elli 9d hi 
e nb ions, bet the various books of 
© The gotice;f0.be wri cm under thy eclaration is int 


allowing form: 
* ag 4 26% 5418 Mr. obn Ball = Foes 


I am informed, that you are ee tletoth in WY 
-  piremiſſes, in this declaration of ejectment mentioned; |; 
to ſome part thereof; and I being. ſoed:in this. Pech . 
* cafual jector, and having: no cla or title to the ſam 

do adviſe you to ee firſt da * 
Enfter term, in his ſey's court of Nis Bench {« 

--: Gemitien Pleas, as whe caſe is} at Wefbnin/ter by ſome af fe 

1: torney-of that court; and wen aud there, by rule of e 0 

ſame court, 4% Cauſe urſelf to be made Laim 
my ſtead; otherwiſe I ſhall ſuffer; judgment! to be entered 

againſt mern will be-turncll e bf 8 jak enor 
mort ref find of Tour e 9.71275 Waceru 

Wir 178 >94n oh. bard 


The Engliſh notice at the frat of. AA SITY 
keribed by the nominal plaintiff ir dead of the caſual cjeGor N Gr 
which the court held bad, and e the rue for judg- 
ment. Same caſe in B. R. Hil. 2 Geo. 2. Barnes, 172. 
- The notice in ejectment was to appear on the 2/vign-dy 
of the term, and held ill; for it ſhould be to appear the 
firſt day in full derm, which is the firſt day in term. Stra. 


1049. 
B. RK. C. B. 
1 the — lie in Lon- The ſame in this court. n 
iddleſex, make the P 
— to appear on the firf 
= of the next term to that 
which the declaration is 
entitled; otherwiſe, if made 
nerally, the tenant will 
ve the whole of the next 
term to _—_— | 
But if premiſſcs lie in Tbe notice may be either 
any other county, the notice for the beginning of the 
ſhould be ta appear the next next term, or the next term 
term generally. generally. | 
As many copies of the declaration muſt be made out on 
deble penny ſtamped paper, as there are tenants in * 10 


172 a 
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Deen. , 173 
Of che Declaration. in En. 


che iſſes which the plaintiff claims; and each declara- 
oks nn de oa : oe 


c eſſoign-day, of the term wherein be is. to appear 
ptf 5 aner canhot have judgment till the term 
llowitlg. Barnes, 172 And the notice muſt be read ovet 
u the delivery, and flilly explaindd. | 
Ig geartients the demiſe in the declaration againſt the ca- 
ſal ejector, and afterwards delivered to the tenant in poſſeſ- 
of — ferond of June, to commence from 
common rule, in the declaration in the iſſue delivered to 
de deſendant, the demiſe was laid to be of the ſecond ef Hu- 
jfollowing'; the fitle of the leſſor of the plaàintiff being 
wort! # brech of à condition for nonpayment of rent due at 
Midſurmmer. And on motion that the iſſue might be made 
ee deerding to the declaration delivered to the tenant in poſ- 
eon; becauſe plaintiff ought not to recover upon a title 
121: Waccrued ee the delivery of the firſt declaration, 
ger tot Cur. By the courſe of this court there can be no al- 
leration in the declaration in the iſſue, from the firſt decla- 
ntion delivered, only in the defendant's name. And a rule 
wis made, that the iſſue ſhould be made according to the de- 
Hrition delivered againft the eaſual ejector. Baſt v. Brad. 
1 'B. R. LA. Raym. 1411. 8 £9 "DIM T1202 e dige, 
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i beſdte: and after tut tenunt in poſſeffion had entered into 
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Of the Delivery of the Declaration in Etc. Of 


| 4 ar 
A Copy of tha-abclayation, und notice therèon, 'muſt be de- . 
+. livered y to the tenant or his wife, to whom, m ines 
the time of delivery, the notice ſhould':bs read- over, or an 


account given of the contents and — — dn 

The ſervice may be on the tenant himſelf in any place of 
the premiſſes ; but if it be on the wife or ſervant, it muſt be 
en the premiſſes; and if it be on the ſervunt, there muſt bs 


| — —— having received it. 
A delivery to his ſon, daughter, or ſervant, the tonant being 
abroad, or out of the way, is not — — delivery, unleſs i 
evidently appears to the court, that declaration and n. 
tice came to his hands before the eſſoign-day of the term; 
and that on receipt thereof, he very well underſtood the coſ- 
tents and meaning of the notice; and in ſuch caſe it has beei 
held a good delivery. Fal. 22 pi. 1110 If goto 95 156 
be tenant in flion acknov | the receipt of i 
declaration in ej t on à Sanday, which, before the 
effoign-day, had been delivered to his daughter, and ſhe made 
acquainted of the contents. 2 Barnes, 148. But 9. fors 


declaration in ecjetment is in the nature of proceſs, and 0 
ſnall be ſerved on a „by the ſtats 29 Cor. 2: 


6. 7. ,. 6. Th the delivery a declaration, in another 
ale on a 2. had been held good; but that is not 
OC 1 N. 
* affidavit that they had tendered a declaration in 
ejectment, and that the ſervants refaſed to call their maſter, 
or receive it, ſaying, they had orders to take no papers; it 
= ordered, that leaving it at the houſe ſhould be ſufficient. 
* bd a - N 

The ration was tendered to the tenant in poſſeſſion, 
who refuſed it; ' whereupon it was left on the floor in his pre- a 
ſence; and he entering into a patlour, and ſhutting the door, En 
the perſon who ſo tendered and left the declaration, read te +© 
notice aloud, ſo that the tenant might hear it; and this w] Wl ® 
held good ſervice, Barnes, 185. cer 

5 tenant ſecreted himſelf in the houſe, ſo that he could de. 
not be perſonally ſerved z' whereupon, on motion for a rule to . 
ſhew cauſe why fervice of it on the ſervant ſhould: not be beck 
good, the court ordered the rule to be ſerved in that manner. WM EY 
| The wife of the tenant in poſſeſſion; on a perſon's knock- ſu 
ing at the door of the houſe in order to ſerve the declara- IN I 
tion, opened a'wicket in the door, and looked through it, i 1% 


and was then acquainted with the contents of the deelara- n 


tion, 


Df: Gjetment. 175 


Of the Delivery. of the Doclaration in EjzcT- 
MEN T. 


tions and the Engli/h fubſcription was read to her; and 


— 
.* 


de- 
ue y after, and before the declaration could be ten- 
ed ta ber, ſhe ſhut. the wicket; whereupon the declara- 


— 


tion was fixed upon the door, as by affidavit appeared; and 
K was ſworn, that the tenant in poſſeſſion afterwards ac- 
how ledged the receipt of the declaration on the day it was 
tendered to his wife and fed upon the door; the ſervice 
was held inſufficient; becauſe the tenant's acknowledgment 
that, he received the declaration is not enough. An actual 
tlivery, or tender, and refuſal, ought either to be proved or 
— . r 1. 5 02 21 3 

On motion for judgment, upon an affidavit, that tenant 
in poſſeſſion refuſed to accept the declaration when tendered 
to him 5 chat he was acquainted with the contents; and 
tat he brought a gun, and ſwore he would ſhoot the per- 
bn who tendered the declaration, if he did not get off his 
had; wWhereupon the declaration Was laid down on the 
ground in the preſence of defendant and his man, whom de- 
ſendant ordered not to take it up, the court were of 
opinion, that theſe circumſtances amounted to good ſervice, 
and made a rule for judgment. Per cur. It is the ſame 
thing as a continual claim, where the party comes as near 
the.land.. as he can to make his claim, for fear of his life. 
Barnes, 174. N - 
| in The aff davit of ſervice: of declaration was, that deponent 
ter, dd ſerve the wives of A. and B. who, or one of them, are 
- it Wl tfnants.in, poſſeſnon, Se, the court refuſed to make a rule for 
ent judgment; the affidavit is defective. Lid. 342, 

| ervice of ejectment at the houſe may be made good by a 
on, Wl ſubſequent rule of court. 1 Black. Rep. 290. | 
ve Service of a declaration in ejectment on the wife of the 
bor, tenaut in poſſeſſion, is good ſervice. 2 Blackſ. Rep. So. 
the On motion for judgment againſt the caſual ejector, upon 
„ affiqavit, that the declaration was tendered. to the wife 
of the tenant in poſſeflion, who refuſed to open the door of 
the, houſe, but looked out of a parlour window, and was 
quainted with the contents; and the ſubſcription was read 
ther; after which, ſhe refuſing to accept the declaration, 
it was put in at the window to her. The ſervice was held 
ſußcient. Barnet, 179898. e 
The declaration was tendered to the wife of the tenant in 
polleion, upon the premiſſes; ſhe was acquainted with the 
contents thereof, and of the ſubſcription, through a win- 
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Of the Delivery of the Detlaration in E IAH. Ml Of 
MENT.” 


dow, which ſhe refuſed-to open, eee the deer 
and thereupon: the declaration was left upon 


be d, ay rh ſhe gave him; the ſervice was held 
ſufficient, and the common rule for Judgment vn made. 
den un 2d) bai bi 

A declaration in je chnent ſerved on the church-whriews 
and overſeers of a pariſh, who rented'a houſe for barboutitg 
ſome of the pariſh» poor, and did not otherwiſe occup * 
houſe than bp placing. the goor in it, deemed ſuffi 
. vice, d ror owe Barnes, 18x. 

The declarati left with the father of the tenant in 
pollen, with the uſual and he was acquaintet 
with the contents; after which; and before the efloigh-day; 
Berne, 1 acknowledged. the:rereupe r H. | fuſfiGen, 

iſ, pl ? 321 { DOQUS 90 LIN 
Affidavit of y of 3 20 the wife of walt 
in poſlſiony as ſhi informed: e er adn 
lieves; held ſufficient. | Boris, 

"The. tenant ſecreting himſelf, chat he could not be 
ſerved, the declaration was delivered to the daughter, who 
kept the houſe, and ſhe made acquainted; with the content: 
A rule was made. for the tenant, to ſhew cauſe, why fu, 
former ſervice ſhould not be deemed good. The ue 80% 
ſerved on the daughter at the houſe. Barnes, 192 

On aſſidavit, that one of the tenants. is a lunatic, an 
that one C. lives with her, tranſacts her buſineſs, and has dh. 
ſole conduct thereof, and of ber perſon, but. would, dt 
FRO. the; deponent to have acceſs. to ber, in order to.ſene 

ih the declaration ; "whereupon, be delivered it th 
the ſaid C. and à rule was made for, the lunatic and C. both 
to ſhew cauſe, hy ſuch ſervice ſhould' not de good ; a0 
ſervice of the rule on the ſaid C. to be good. Barnes, 100. 

On aſſidavit, that the tenant ahſconded to avoid being 
ſerved, and that ſhe came into the ee. | 
and of ſervice of the declaration on her ſon, who is her ſ - 
vant, manages her affairs, and lives in her family, abr, 
1 to ſhew cauſe, why by ſuch ſervice ſhould not be ge 
ing a c Be ear hue tbe Fc 2 
tes of the take. 2 190. 


dent in 


be goo 
hoatc 
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De Siettment. 177 


of Ef tha Delivery of the Declaration in EIN 
MENT. 


I appearing; by affidavit, that one G. the tenant in poſs 
pron and his — had both abſconded, and could not 
ater of them be ſerved with a declaration and that they 
hall left a woman ſervant in the houſe on the premiſſes, in 
wade preſence a declaration was fixed up; the court made” 

tue on the tenant, to ſhew cauſe, why ſervice of a de- 
dann his ſervant, at his houſe, ſhould not be deemed 

good ſervice, and directed the rule to be AOL in that man- 
ten Berne, 188. 1 No b. | MT: 


thereof, the court ordered that ſervice of the declaration. 


be gdod; and — a rule to ſhew cauſey why judgment 
hoald-not” be entered up againſt the cafual ejector. And 
indes that ſervice of this rule, on any perſon in the houſe, 


bould be good ſervice thereof, Burr. — 4 t. 1116. 
The tenahr; an unmarried man, abſconded, leaving a 
in the houſe; to recover the 5 whereof this 


de badevit,: that a copy of the declaration ſerved upon 
pho We ſervant; and another copy was affixed on the {treet door; 
nts. the court held ſufficient ſervice, Within the 4 Geo. 2. 
uch ande rule accordingly. Barnes, 173. \ 
de Tue tenant was perſonated- at the time of the forvice, by: 
{;,WMnother who accepted the ſervice in the name of the tenant; 
and the court made u rule to ſhew cauſe, why it thould not 
Kai deemed good ſervice upon the tenant himfelf ; and why 
not nent mould not de ſigned againſt. the caſual ejector, 
erve of his appearing 3/ and that leaving a; copy of this 
it th Þ i hiv oute, With + perſon there, or if no one to 
both e met with, affixing 155 on the — ſhould be good ſervice 
,a00Fereof.- Which rule wal! made abſolute on a proper aide | 


t. (Burn A pr. 184. 

Wien the tenant is ſerved with the declaration, a copy 
(the declaration muſt be made out on ſtamps, to annex 
d n affidavit of ſerviee of the declaration on the tenant, 
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Rataac Which Masvit muſt be to the following 
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The tenant in \pollefion ande peg on | afidavit ; 


pon his niece, che only manager” of the houſe, and reſi- 
dent in it, and fixing up another copy on the premiſſes, ſhould- 


H no perſon there, then fixing the ſame on the — 


ectment was as brought Plaintiff | moved for judgment upon 


chow owed — —— ID PAT ns , nn 


Norder to mode for jodęment on default of the tenant's 
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Of the Delivery of the Declaration i in Ejscr- 


MENT. 


In the dard Ag. 


Smyth, plaintiff, againſt 
Richard Fen, defendant. 04 


4. B. of, Ec. gentleman, maketh oath, that he this, deps 
nent, «ad. on the day of laſt paſt, de, 
liver to Mr. 2 * Bull, the tenant, in poſſeſſion of the 
premiſſes in the declaration hereunto annexed mentioned, 
or of ſome part thereof, a true copy of the ſaid declaration e m 
and of the notice thereunder written; and did at the ſam um tr 

time inform him the ſaid John Bull, that it was a declan ee te 
tion in ejectment; and that unleſs he appeared by ſons 
attorney in this court, on the fiſt day of this preſent Eafte 
term, and cauſe himſelf, by rule of court, to be mad 
defendant, in the room of the caſual ejector, Richard Fm, 
judgment would be entered againſt the caſual ejector by 
by = ; and that he the ſaid Jahn Bull would thereupos 
be turned out of ee or fel to that effect. 


be John Den, on the demiſe of FER lian 


Sorts Wes, 1; 5 30 oh B. Whectky: 
ha 

This affidavit 89 be poſitive, that the tenant is tegaat ＋ 
in palicſhon. ear ir 


On motion againſt the caſual cjetar, the affidavit. ſet out 
that deponent did ſerve A. B. tenant. in poſleflion,, or. C. hy 
wife, the court ſaid, it was not certain as to en and 
made no rule. . I 73: open F 


? o 


— 
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Ta 


ON an affidavit of ſervice and default of the tenant's ap- 
pearance, you move for judgment againſt the 2 


or ; which affidavit is delivered over to the clerk of the 
rules in F. R. or ſecondary in C. B. when the motion is made 
o be filed; and then you draw up the rule, with the clerk 
of the rules in B. R. or ſecondary in C. B. 

If the premiſſes lie in London or Middleſex, and the notice 
e to appear the firſt day of the next term, move for this 
the beginning of the term, and then the tenant has ſur 
Witidufive next after the motion to appear in“; but if 
emotion is made late in term, the court will not allow 
im more than one or two days; and will ſometimes order 


ar ih tenant to appear immediately, ſo that the plaintiff may 
ome e able to give notice of trial within the term. But if the 
af Wiotion is not made before the four laſt days of the term; 
naw We tenant will then have, by the rule, until two days 
Fa ore the eſſoign day bf the ſubſequent term, to appear. 


hut if the notice be to appear generally, then the tenant 
unn the whole term to appear in. And if the tenements lie 
any other county than London or Midaliſe, though the 
kclkration be delivered before the eſſoign day of Eaſter or 
ichaelmas terms, yet the tenant has till four days before 
next iſſuable term, 7. c. either Trinity or Hilary, to ap- 
ear in. In C. B. till within four days excluſive, after the next 
able tettn. And if the premiſſes are in one of the northern 
dunties, or where the aſſizes are held but once a —＋ the 
nt as till bur days next after the end of term, 
receding the affizes, to appear. 8 
The common practice of the court is, to receive motions 
r judgment againſt the caſual ejector niſi, &c. after the 
um is ended; and then, upon the common rule, the new 
fendant has no opportunity to plead to the juriſdiction, or 
d move for leave ſo to do. —But the court, on motion, will 
ve leave to plead to the juriſdiction in ejectment. But Q. 
the motion ought not to Ge « That the tenant in poſſeſſion, 
hen made defendant, may have leave, Ic. Vide x Blat i. Rep. 197. 


— — 


gut in C. B. in ſuch caſe, by Reg. 32 Car. 2. The plaintiff 
all take nothing by his motion for judgment, againſt the caſnal 
cor, for default of appearance, unleſs the motion be made 
thin one week next after the firſt day of every Michae/mas 
n, and every Fafter term; and within four days aiter the 
it day of every Hilary and Trinity term. 


N 2 Of 
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The rule for judgment againſt the 2 ejector is drawn 
out in the following manner in the reſpective courts : 


In B. R. 
Saturday next, after eight days 
Z the purification of the bleſ- 
ed wirgin Mary, in the 
twentieth year of the reign of 
king George the third, | 
. 


Den on the] 
demiſe of | Bull, the tenant 
Smith, Eſq; Yin poſſeſſion of 
againſt | the 
Fen. 
appear and plead to iſſue on 
T burſday next, after the end 


of the term, let judgment be 
entered for 


againſt the now defendant 


Fen, by default. And in the 


mean time proceedings to 
ſtay, upon the motion of Mr. 
Band. 


Let the rule be entered 


the ſecondary in open court. 
And by tho 


delivered into court in each term, 


Ok Ejectment. 


Of Judgment againſt the casvaL EEC Ton. 


In C. B. 
Hilary, the twentieth of king 
George the third. 


Den againſt } Twelfth day a 

Fen, the ca- . upon to ap 
ſual ejector. J the affidavit of nds 
Unleſs John 2 Thomas, gent. it is or. WM landlc 
ered, That 4 Jahn Bil, inte! 
tenant in poſſeſſion of es 4 
remiſſes in tenements in queſtion, s en: 
queſtion, ſha'l any other perſon conceriei “ ſuc 
in the title thereof, on Sat. ma 
day next, ſhall appear by u cal 
attorney of this court, wig or 
the plaintiff, ſhall then forthwith receie c. 
a declaration, and plead ther- lor 
to the general iſſue, and con eje. 
ſent to the common rule and 
confefling leaſe, entry, i of 
ouſter, upon the trial to “ had 
had. Let judgment againlW* fuc| 
the caſual ejector be entered* tuct 
and in the mean time pro upo 
By the court. cecdings are to ſtay upon i © /bai 
motion of Mr. Sei Nat 
Malter. a defe 
By the court. me < 
The 
Fothergil. I part 
pear]: 

By Reg. Hil. 2 Geo. 2. in C. B. No declaration in ejed B 
ment ſhall be taken or received by. the ſecondary, une 2 
ſigned by ſome ſerjeant at law, and delivered by himſelf! Fi # 
ſame rule, the fecondary ſhall, the morn! 82 
next after the end of every term, and at all other tim end 

when required, ſhew to any other perſon, who ſhall dem: i py 
the ſame, his alphabetical paper of cjectments, moved ons 0 
The cl 
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W TO prevent fraudulent recoveries . of the poſſeſſion, by 


colluſion with the tenant of the land, all tenants are 
obliged by the ſtatute 11 Geo. 2. c. 19. / 12. to give notice 
ine Wl to. deir landlords, of a declaration in ejectment being deli- 
" WI 1ered, under pain of forfeiting three years improved or rack rent 
if the premiſſes ſo held and enjoyed by the tenant. 
And as the tcnant ig poſſeſſion could not be compelled 
to appear and enter into the common rule, to become de- 
kodant inſtead / of the caſual ejector; ſo neither could the 
landlord alone, without joining with the tenant, enter 
into ſuch rule, and be made ſole defendant. But to remedy 
ts inconvenience, by ſect. 13. of the ſame ſtatute, it 
1s- enacted, <* That it may be lawful for the court where 
ſuch, ejectment ſhall be brought, to ſuffer the landlord to 
„make himſelf defendant, by joining with the tenant, in 
* caſe he ſhould; appear; but in caſe ſuch tenant ſhall neglect 
* or refuſe to appear, judgment ſhall be ſigned againſt the 
* caſuxl ejector. for want of ſuch appearance: but if the land- 
lord, Sc. of any part of the lands, &c. for which ſuch 
* ejectment was brought, ſhall deſire to appear by himſelf, 
and conſent to enter into the like rule, that by the courſe 
Hof the court, the tenant in poſſeſſion, in cafe he or ſhe 
had appeared, ought to have done; then the court, where 
* ſuch}, ejectment ſhall be brought, ſhall and may permit 
* ſuch landlord fo to do; and order a ſtay of execution 
* upon ſuch judgment, againſt the caſual ejector, until they 
* ſball make further order therein.” 
Nute: Under this act, no one but a landlord, can be made 
a defendant, Bull. Ni. Pri. 95. that is, a perſon who is in 
ſome degree of poſſeſſion, as in receiving rent, or the like. 
Therefore, where I. S. and M. his wife [ who claimed title 
to part, of which F. and G. were tenants, and refuſed to ap- 
pear] applied upon affidavit of the fact for leave to appear as 
to the ſaid part; and it appearing that the leſſors of plaintiff 
claimed title as deviſees under one will, and the ſaid I. >. and 
M. as deviſees under another will of the ſame Teſtator, and 
the queſtion was, which ſhould prevail; the court ſaid, this 
motion is founded on the act 11 Geo. 2. and that they had 
| W N to admit any perſon to defend an ejectment, 
nſtead of the tenant, except the /ar/-14 only. And who is 
wary andford within the act? not wm perſon claiming title, but 
one who is in ſome degree of poſſeſſion, as receiving rent, &c. 
be clauſe of forfeiture by the tenant, if he does not give 
notice of the declaration to his landlord, proves this. Roe 
3 eX 


Of appearing in EJECTMENT, 


ex dem. Leake v. Doe, Mich. 29 Geo. 2. C. B. Barn, 
193. 
| * like manner a mortgagee, who was not in poſſeſſion, and 
had never received the rents, was refuſed to be admitted x 
defendant with the tenant. Jones ex dem. Woodward v. 
Williams. Tr. 15 Geo. 2. 

But a lord claiming by eſchcat, was admitted to defend, 
Burr. Rep. 4 pt. 1296. 

Obſerve this ſatute 11 Geo. 2. provides, that the landlord 
may make himſelf a defendant in ejectment, when the te. 
nant refuſes to appear. And though judgment is ſigred 
againſt the caſual ejector, the court ſhall order a ſtay of 
execution, until they make further order therein. Under this 
clauſe, the landlord appeared without the tenant, and after 1 
yerdict for plaintiff, he brought a writ of error, upon which 
plaintiff moved to take out execution, which the court refuſe 
to grant: for though it is left to their diſcretion, yet that can 
only be a legal one. The act intended to put the landlord 
in the place of the tenant, that he ſhould not be ſtripped by 
any act of the tenant; and it ought to be conſidered as if 
the tenant had brought error, which would undoubtedly be 
a ſuperſedeas. 
wnether there is error in the proceedings or not. 
Edwards, Stra. 1241. 

Like motion denied in C. B. Bornes, 208. | 

When the rule to plead is out, and no plea and rule left 
by the tenant, for which you muſt ſearch all the judges 
books in B. R. if the ejectment is by bil; and if by origi- 
nal, the Filazer's office [or if in C. B. the prothonotary'; 
plea-book;] you ingroſs your declaration on a double half- 
crown ftamp; and on the roll draw up the rule againſt 
the caſual ejector, for judgment, and then carry the ſame 
to the clerk of the judgments if in B. K. who, on producing 
the rule, will ſign the judgment, for which you pay 35. 64 
or if in C. B. it muſt be carried to the prothonotary, who 
will ſign the judgment; and then you enter up the judg- 
ment by nil dicit on the roll, and then take out an haber 
Jacias paſſiſſionein. | 

Note: If judgment is ſigned againſt the caſual cjecler, 
without the tenant of the premiſſes coming in to defend, 


ones \, 


execution cannot he taken out to turn the tenant out of 
7 8 without leave of the court on motion; on which 


rule to thew caule will be granted, 


An 


The court cannot take upon them to judge, 
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An attorney cannot appear for the tenant in poſſeſſion in 
ejectment, by order of the landlord. Barnes, 39. 

But if the tenant has refuſed to appear, and the landlord, 
according to the 11 Ges. 2. c. 19. would with to defend, 
he muſt apply to the court for that purpoſe, on an affidavit 
of the tenant's refuſal; and a copy of the rule for that pur- 
poſe, when obtained of the cler of the rules in B. R. or 2 
condary in C. B. muſt be annexed to the plea and conſent 
rule. 

The affidavit of the tenant's refuſing to defend an cjeci- 
ment, in order to have the landlord admitted defendant, is 
as follows : 


In the 


John Den on the demiſe of 
Between J William Smith, plaintiff, and 
Richard Fen, defendant, 
A. B. of, fc. maketh oath, that he this deponent, did, on 
the day of laſt, by the direction of Thomas 
Hodgſon, eſquire, landlord of the premiſſes in queſtion, in 
this cauſe to apply to F-hn Bull, tenant in poſſeſſion of the 
fame premiſſes, to know whether he the jaid Fohn Bull 
would appear and become defendant in this cauſe; or 
would permit the faid Thomas [dg ſon to defend his title 
to the ſaid premiſſes, in the name of the ſaid Fobn Bull; and 
this deponent, at the ſame time, ſhewed and offered to 
deliver to the ſaid John Bull, a note, ſigned by the ſaid 
Thomas Hodgſon, whereby the ſaid Thomas Hodſon pro- 
miſed to defend and keep the ſaid 7% Bull of, from, and 
againſt all coſts and charges in this cauſe; and the ſaid 
2 Bull told this deponent, that he would not appear and 
ecome defendant in this cauſe, or any way concern him- 
ſelf therein. : 
Sworh, &c, 3 


Upon this affidavit, the landlord may appear and defend 
in like manner as the tenant might have done; and the 
method of appearing is as follows : 

If the tenant or landlord appears, his attorney gets a blank 
conſent rule from a ſtationer, unſtampe, or from the /e- 
condary in C. B. then fills it up, making the tenant or /and- 


rd defendant, inſtead of tie caſual vector, entitling the 
cauſe in the margin, and inſerting the premiſſes, as deſcribed 


N 4 in 


— 
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in the declaration, or ſuch part thereof as the party would 
wiſh to defend; then the attorney for the defendant figns 
his name at the bottom, leaving a blank ſpace for the plain. 
tiff 's attorney to do the like, [for this is rather an agree. 
ment between the parties, than the rule itſelf, which is draun 
out by the officer] and engroſſes the general iſſue on ſtamp- 
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D 


ed paper, and afterwards annexes the fame to the rule; 


ſand if there is a rule to admit the landlord defendant, the 
tenant having refuſed, annex that allo] then file commey 
bail, if by bill in B. R. with the clerk of the common bails ; and 
if by original in B. R. enter the appearance with the Filazer, 
who will mark it; or if in C. B. enter appearance with the 
preper Filazer, who will ſtamp the rule; which being done 
there, if the proceedings are in B. R. you carry and leave 
this rule, &c. at any of the judges chambers, of if in C. J. 
you carry and leave the ſame with the prothonotary. 

The appearance in ejectment ſhould be entered of the 
term mentioned in the notice. And where the notice to 
appear was in Hilary, and the tenant entered an appearance 
in Michaelmas following, and did nothing farther, and plain. 
tiff finding no appearance of Hilary, and no common rule 
entered into or pleaded, ſigned judgment againſt the caſual 
ejector, the court held it regular. But afterwards ſet it aſide 
to try the merits. Barnes, 250. 


The 


Tl 
Mich! 


Mida. 
demif 
meſſu; 
four f 
land, 

ble, fi 
twent 
and t. 
derwe 
purte! 
the p 
ſingt 


or A. 


upon 
and 11 
entere 
Fen, 

ſd * 
where 
his 61 
Bull, 

lame ; 
tiff il 
that 1 
given 
tiff ſh 
other 
then 


Bull 


Of appearing in EJZCTMENT. 
The form of the conſent rule in B. K. is as follows: 


Michaelmas term, in the twentieth year of king George mo 
the third. 


Middleſex. Den, on the ] It is ordered, by conſent of the 
demiſe of Smith, of four | attornies of both parties, that 
meſſuages, four barns, ry Bull [the tenant or land- 
four ſtables, fifty acres of | lord, as the caſe is] be made de- 
land, fifty acres of ara- | fendant, in the ſtead of the now 
ble, fifty acres of paſture, | defendant Richard Fen, and do 


twenty acres of wood, 115 forthwith at the ſuit of 


and twenty acres of un- the plaintiff, and file common bail, 
derwood, with the ap- | [if by original, leave out theſe 
purtenances, ſituate in | words] and receive a declaration 
the pariſh of St. Mary, | in an action of treſpaſs and eject- 
the ſington, in the county | ment, for the premiſſes in queſtion 
to Wor Middleſex. | in this cauſe, and forthwith 

plead thereto, not guilty ; and 
in- upon the trial of the iſſue, confeſs leaſe, entry, and ouſter, 
and infiſt upon the title only; otherwiſe, let judgment be 
ual Wi entered for the plaintiff, againſt the now defendant Richard 
ide WY Fen, by default; and if, upon the trial of the iſſue, the 
ſaid Fohu Bull, ſhall not confeſs leaſe, entry, and ouſter, 
whereby the plaintiff ſhall not be able further to proſecute 
bis bill [or if by original, his writ] againſt the ſaid John 
Bull, then no coſts ſhall be allowed for not proſecuting the 
ame; but the ſaid Fohn Bull ſhall pay coſts to the plain- 
tiff in that caſe, to be taxed. l it is further ordered, 
that if upon the trial of the ſaid iſſue, a verdict ſhould be 
given for the ſaid Fohn Bull, or it ſhall happen, that the plain- 
tiff ſhall not further proſecute his ſaid bill [or writ, ] for any 
other cauſe than for not confeſſing leaſe, entry, and ouſter, 
then the leſſor of the plaintiff, {hal pay to the ſaid John 
Bull his coſts in that behalf to be adjudged 


By the court. 


O. P. for the leſſor of theo laintiff. 
J. A. for the defendant. 


he 
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The form of the conſent rule in C. B. is as follows: q 
Michaelmas term, in the twentieth year of king George the , 
Third. attoi 


Midil:ſex, to wit. Den] It is ordered, by conſent of 0. wha 
againſt Fen, for four meſ- P. attorney for the plaintiſt, and In d 
ſuages, four barns, four | IJ. AZ. attorney for Fohn Bs: 
ſtables, &c. with the ap- | who claims title to the premiſſes 
purtenances, in the pariſh Yin queſtion, that the ſaid 7% 
of St. Men, Iſlington, | Bullſhall be admitted defendant; 
in the county of Midale- and that the ſaid bn Bull ſhall 
fex, on the demiſe of Mil- | immediately appear by his fail 
liam Smith. attorney, who ſhall receive ; 
I declaration, and plead thereto 
the general iſſue this term; and at the trial to be had there. 
on, {hall appear in his proper perſon, or by his counſel ct 
attorney, and confeſs the leaſe, entry, and ouſter, of ſo much 


of the tenements ſpecified in the plaintiff's declaration, à To! 
are in the poſſeſſion of the ſaid defendant, or his tenants, or 
any perſons claiming by or under his title; or that in de- If 
fault thereof, judgment ſhall be thereupon entered againt Aw. 
the defendant Richard Fen, the caſual ejeftor ; but praceed- claim 
ings ſhall be ſtayed againſt him, until default ſhall be made be ac 
in any of the premiſſes: And by the like conſent, it is fur. {W=cceli 
ther ordered, that if, by reafon of any ſuch default, the plain. ¶ nent 
tiff ſhall happen to be nonſuited upon the trial, the ſaid 7% ve 
Bull ſhall take notice thereof, and ſhall thereupon pay to the ſedes 
plaintiff, coſts to be taxed by the Prothonotary. And it i ffior 
further ordered, that the leſſor of the plaintiff ſhall be liable Ne, 
to the payment of coſts to the ſaid Fohn Bull, by the cou moth 
| here to be in any manner allowed or adjudged wfter, 
By the court, 5 t 
ap | 
O. P. attorney for the plaintif, — 
1, M. for the defendant. Is onh 


- 
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If the defendant enters into the common rule, to confeſs 
aſe, entry, and ouſter, for a part of the premiſles only, his 
attorney ſhould give notice to the plaintiff's attorney, of 
what premiſſes he means to defend in this manner: 


In the King's Bench, Den, on * wm of Smith 
or Commen Pleas. Fu & | 
Sir, 

Take notice, that I defend for a meſſuage or tenement, a gar- 
den and ſlable, | ſpecitying the particular premiſſes], ſituate 
in the pariſh of St. Mary, Iſlington, now in the poſſeſſion 
of the ſaid John Bull, or his under-tenant. 

Dated this day of 1780. 


re- Your's, Cc. 


uch 1. M. defendant's attorney, 
„To Mr. O. P. plaintiff's attorney. 


e. If there be ſeveral perſons who claim title, the rule may be 
unt drawn generally or ney Generally, as that J. S. who 
cel. claims title to the premiſſes in queſtion in his poſſeſſion ſhould 
nad de admitted defendant for ſuch meſſuages; and this puts a 
far. neceſſity on the plaintiff to diſtinguiſh, by proof, what tene- 
lan- nents are in each tenant's poſſeſſion, otherwiſe he can have 
Johne verdict; —but if the rule be drawn ſpecially, that ſuper- 
88 * the neceſſity of proof that the lands are in his poſ- 

it eon. 
$4. Nite, If one tenant in common bring ejectment againſt 
court Mnother, there is no occaſion to prove an actual entry and 

ouſter, for that is confeſied by the rule. But if the fact be, 
count, that there has been no a#ual ouſter, the defendant ought to 
apply to the court not to compel him to confeſs, or to permit 

bim to do it ſpecially ; which the court will grant, where it 
1s only matter of account, and the only ouſter is by pernancy 
f the profits, without an actual obſtruction of the other to 
occupy. Wigfall v. Brydon. Eaft. 6 Geo. 3. 
In the caſe of joint tenants and tenants in common, receiving 
he vrhole profits, is no ejectment. Co. L. 199. b. nor levy- 
ing a fine of the whole land. Salk, 286. Nor the not con- 
ſenting to have the rents raiſed. Ca. K. B. 657. 

A tenant is not obliged to appear in ejectment, though 
the landlord is ready to indemnify him. Barnes, 173. 

In C. B. it was moved, that the landlords, viz. A. B. and 
might be made defendants without the tenant in poiſeſſron, 


who 


Ot 


* 
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who refuſed to appear. But the motion was denied, and 
the common rule was made to add the landlords to the te. 
nants in poſtefion. Barnes, 172. DI 
In ejectment, on demiſe of Store and wife, Stone moved, 
that the conditional rule entered into by his wife, by the name 
of Arne Field, widow, might be ſet aſide, upon affidayits 
tending to prove the marriage between Sto: e and her; and 
obtained a rule to ſhew cauſe. On ſhewing cauſe, ane 
Field produced affidavits to thewa long cohabitation between 
her and the late Counſellor Ficiil, as hufband and wife; that 
he had a child by her, and deviſed the eſtate in queſtion to 
her, by the name of his wife; that Stone was married to and 
lived with another wife. The court thought the validity of 
Stone's pretended marriage to Field a fit matter to be tried, 
and (the tenants having conſented i to appear) ſet aſide the 
judgment figned againſt the caſual ejector, for want of their 
appearance, and ordered Field, the landlady, to be added a de. 
fendant tb the tenants ; - whereby Stone was ſecured if the 
plaintif recovered in his coſts. © Barnes, 189. 
Motion, that Mr. P. who claimed title, might be made 
defendant; inſtead of the late — — l Nai 
denied. Barnes, 175. 
In ejectment, the court denied to ler he Parſon of Han: 
ſtead chapel defend only for a right to enter and perform di- 
vine ſervice, notwithſtanding the caſe in Salt. 256; faying it 
had been often denied ſince. Alara w. Matin Stru. 914. 
Motion on affidavit, that the tenant in poſſeſſion was a ma- 
terial witneſs for the landlord; that therefore the landlord 
ET made a defendant, in the room of the tenant in 
ion, objefted ; that it was never done, and it would 
not make him a witneſs when done: And per cur. He is liable 
for the meſne profits. The declaration is regularly delivered 
to the tenant in poſſeſſion. It was never done in this court. 
Bourne v. Turner. Stra. 632 
A motion was made on behalf of of the abner in v poſſeſſion 
againſt D. an attorney, for appearing, and pleading; for him 
without authority. It appeared, that the tenant in poſleflion 
was tenant at will to infants ; by order of - whoſe guardian 
D. had appeared, and pleaded for the tenant, and offered the 
tenant 3 to indemnify him. But per cur. à defence 
cannot be malle for the tenant without his conſent; let the 
appearance and plea be withdrawn. Barnes, 39. 
In C. B. the agents for the tenants in poſſeſſion entered 
* appearance with the Filazer, and ſent a note to plaintiffs 


agent 
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agent that defendants plead not guilty. PlaintifPs agent 
igned judgment for want of a plea in form. The counſel 
for the tenants ſubmitted to the court, that according to the 
words of the rule for judgment againſt the caſual ejector, un- 
les the tenants appear, a new declaration againſt the tenants 
ſhould in ſtrictneſs have been delivered before. a plea in form 
could be required. Judgment ſet aſide, with colts. Barnes, 
270. 1 0 

On motion for the landlord to defend upon the ſtatute of 
11 Geo. 2. the court objected, that this motion could not 
properly be made till after judgment ſigned againſt the ca- 
ſua] ejector ; and that an affidavit ought to be produced of 
the tenant's refuſal or neglect to appear, To which it was 
anſwered, that after judgment ſigned, againſt the caſual 
ejector, the plaintiff might take poſſeſſion. ,. But the court 
held the affidavit to be neceſſary, and made no rule; declar- 
ing, that the, intent of ſigning 2 againſt the caſual 
ejector was only that the plaintiff, aſter having tried his 
cauſe againſt the landlord, (the tenant not being a party) 
mignt have the benefit of his verdict, and take poſſeſſion un- 
der the judgment, which, under ſuch verdict he could not. 
It ſeems reaſonable (upon a proper: affidavit) to grant a rule 
to ſhew cauſe, before judgment againſt the caſual ejector can 
de ſigned, to prevent the ill conſequences of taking poſſeſſion 
immediately after. Barnes, 179. Eibe 

The tenants had the forenoon of the 29th of April, in 
Eaſter term, to appear in. F. the landlord, moved to add 
himſelf to the tenants; but no appearance being entered, 
plaintiff, on the zoth, ſigned judgment againſt the caſual 
ejector. The landlord afterwards, without diſcloſing to the 
court what had been previouſſy done, applied for the condi- 
tional rule as a matter of courſe ; and by virtue thereof, on 
the jſt of May, appeared alone without the tenants, Plain- 
tif moved to take out execution on the judgment, and on 
ſne wing cauſe, the judgment appeared to be regular, and the 
appearance out of time. Plaintiff offered to waive his judg- 
ment, if the landlord, Who reſided at Jamaica, would give 
ſecurity for coſts; to which his. counſel not conſenting, the 
court made the rule abſolute for leave to take out execution. 
Barnes, 180. Ini 9467 1 DAA DUS ,U3 ins Sent 

It was. moved on the ſtatute 11 Geo. 24 that the landlord 
might be added defendant to C. D. one of his tenants, who 
appeared to defend the premiſſes in his poſſeſſion; and that 
as to the reſidue of the premiſſes contained in the declaration, 

O Not ndl. an fl 0 In 
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rappen i Eüerlin T. 
in che poſſeffion of T. M. another tenant, who refuſed 10 
pat gr per affidavit) the landlord might appear, and de. 


3 
d fingly ; ruled accordingly, and that the plaintiff might 
ſign judgment againſt the caſual x wage as to the tene. 
ments in poſſeſſion of T. M. but thzt the writ of Hab. fac, 
P be ſtayed till further orders. Barnes, 179: | 
A regular judgthent had been fairly obtained againſt the 
caſual ejector, the tenant having neglected to give notice to 
His landlord; for which reafon the landlord moved to ſet 
aſide the judgment. The landlord was an infant, and there. 
fore could not conſent to any iſſue. The court held, that 
the poſſeſſion ought not to be changed where there had been 
nd trial, nor opportunity of trying; and ordered, that the 
tenant in poſition ſhould Pay coſts ; that the regular 
judgment, and writ of poſſeſſion ſhould be let aſide; that the 
Mord be made"defendiht, and not to fer up any fatisfied 
erm ox truſt eſtate; and to admit that Z. T. Was ſeized, 
Burr. Rep. 4 pt. 1996. 1 gen 
Whete the landlord is made defendant, the plaintiff muſt 
prove the landlord tenant in poſſeſſion of the premiſſes in 
queſtion. 1 If. 220. Ny eee 
A landlord was made defendant, according to the x1 Ge, 
2. c. 19. / 13. on the tenant's non-appearance, and entering 
into the common rule; and thereupon a ſtay of execution 
was ordered, until the court ſhould make further order, 
war Fre 1, 11 = 
Ir a writ of etfor is brought by the landlord, it is a ſuff- 
cient reaſon againſt taking out execution. bid. | 
But the proper opportunity for the landlord to make his 
ſtand apainft the execution, is by ſhewing this as cauſe againſt 
the plaintiff's motion for leave to take it out. 7bid. Andi if 
he omits this opportunity, the execution regularly iſſued ſhall 
not be ſet aſide. Th:4. 2 . 
A landlord made deferidant without his tenant, may bring 
error and ſtay execution. Stra. 1241. 5 
The landlord had applied to be made a defendant, and had 
entered into the common rule; but the leffor of plaintiff had 
not joined in the conſent rule; and on motion to ſet aſide a 
rule to reply, (as he could not be forced to proceed againſt a 
perſon whom he had never accepted as defendarit) the 
court held the rule to be regular, and that the nominal 
plaintiff might be nonpreſe theteby ; but being nomi- 
nal, the defendant could have no coſts. 2 Black/lone, Rep. 
763. Joh | 


In 
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In C. B. the plea of Marſbal and others, landladies and 
tenants in poſſeſſion, who had appeared with the Filazer, and 
entered into the common rule, was left in the Prothono- 

's office, entitled with the true name of the cauſe; but 
by miſtake in the body of the plea, the name of plaintiff's 
leflor was inſerted (as the perſon complaining) inſtead of that 
of the nominal plaintiff. Elaintiff's attorney looking upon 
this plea as null and void, ſigned judgment againſt the ca- 
ſual ejector; which judgment was ſet aſide, with coſts, as 
irregular ; the plea is properly entitled, and not a nullity. 
Barnes, 191. | | 

In C. B. the declaration was delivered to the tenant in 
polleſſiou, without any Prothonetary's name ſet thereon. 
Upon affidavit of ſervice, the court made a rule for the te- 
nant to ſhew cauſe why, upon notice of the Prothonotary's 
office, judgment ſhould not be entered againſt the caſual 
gjector, unleſs, he (the tenant) appeared within the uſual 
ume; which rule, on affidavit of ſervice, was made abſolute. 
Barnes, 192. 

Motion was made to make the leſſor of the plaintiff's wife 
a defendant in cjectiment, the plaintiff's title being by a pre- 
tended intermarriage, which was controverted. Et per Hal, 
CJ. To make the! 


andlord a defendant in ejectment is of 
right ; for otherwiſe he might loſe his poſſeſſion, by combina- 
tion between the plaintiff and tenant in poſſeſſion; and the 


court inclined to grant the motion, becauſe there could be no 


inconvenience, and it would make the verdict more conſide- 
table; but in regard the wife lived in Cheſhire, and muſt 
have fourteen days notice of trial, and the defendant would 


not waive that, the court perceived it a trick to put off che 


rial; fo nothing was done. 1 Salk. 157. 


$7», 
The court will not endure a leſſee to defend (alone) an 


ejeCtment againſt his landlord, or thoſe claiming under him, 
on a ſuppoſed defect of title. 2 Black, Rep. 1259. 

"When the rule for judgment againſt the caſual gjefor is 
out, the plaintiff's attorney muſt ſearch at the chambers of 


tie reſpective judges in B. R. for the defendant's plea, (in 


caſe he has appeared) and conſent rule. Ta which, after 
the Judge, with whom it was leſt, has ſigned it, and the 
babe attorney given a reccipt for the ſame, he ſigns his 
name over the defendant's attorney, and then carries it to 
the clerk of rules, who files it, and draws up the conſent rule 
from it on ſtamp, for which he is paid 6s. of which rule the 
plaintiff's attorney makes a copy, and annexes the ſame to 


4 the 


P 
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the ifſac, when' delivered to 

trial. But in C. B. when he — — = 
left the conſent rule in the Prothonotary's office, the 

tiff's attorney reſorts there for it; and having ſig 

name over that of the defendant's attorney, he gets Boy al 
from it, drawn up by the Setondary on ſtamps, one for each 
party, for which be pays 5. and then the plaintiff s attbrne 
makes up the iſſus, and delivers a Fo bifereaf) wicht notice 
of trial on'the defendant's attorn and proceeds 


hint 
in other caſes. 18 nn | 


Mete If the plaintiff proceeds in ejectment by ona! he 
does not ſue out his original writ at Am: but proceeds by * 
Rvering his declaration às 6% bi; but ff a writ Per, error Moul 
de brought, he miſt ſte out his original writ, which muſt be 
by ne Sheriff, und filed in the treaſury ; of if the 

tenant has not ap peated, the orixthat muſt de fucd, returned, 
and filed' 2 end if he has appeared, then, ori ſuitig cut 
the origęina, you uſt inſert his name, "inſtead of the nominal 
deſendant. 8 r 

The appearance, When'by einn in B. K. is EitieCid 
the filazer, in like manner as it is In other ſuits by bh. 
and the writs are made dut returnadle on a general Tera 2 
EZ n ni n 

e precipe for the cirrfitor, to make out the by; 

by, is Zen o 75 r 3 


CU} nm & II nn "tis 


Muddiſes, to wits, If Fobn Den thail make. you ſecure, oy 


then put, J Richard Fen, late of, S that he be before 
our lord the king, on |, - whereſoevery Ac. to ſhen 
wherefore, with force and arms, he eutered iuto four me- 
ſuages, Ac. {reciting the pre miſſes with the appurtenances, 
in the pariſn of St. „Hington, in the county of Mia. 
Alſſer, which, Maliam Smith demiſed 60, Him for a dern, 
which is not yet expired, and ejected, Sc. and other enat- 
mities, &c. againſt the peace, &c. aw to the ma or 
—— Pa, oral. Yo ona Vin bh vs Tn | 
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Ae e has ahh be heads" 950 15 = in cet 
ment.—But application to plead-it mlt made within, the 


four Barnes, 194. 187. It ought'to de pleaded 
in eee hn . Aen. 331. el — — : 
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of proceeding to recover Premiſſes according 
0. che. 4 Cee. 2, c. 28. by a Landlord hav- 


ing a Right of RB-ENTRY. 


of 


id 


1) the. 4 Ce. 2. C. 28. . 2. after reciting that incon- 
on 25 eniences often happen to landlords or leſſors in caſes 
„ Wt ce-entry for non-payment of rent, by reaſon. of the many 
lay iceties. that attend the re- entries at common law, Sc. 


IA, enacted, „ That in all caſes between landlord and 
« tenants as often as it ſhall, happen that one half year's 
rent ſhall be in arrear, and the landlord or leſſor, to 
* whom the ſame. is due, bath. right by law to re-enter for 
V non- payment thereof; ſuch landlord or leſſor, {ball 


ce 


— and may, withaut any, formal demand or re-entry; ſerve 
be declaration in ejectment for the recovery of the demiſed 
% a premiſſes; or in caſe the ſame cannot be legally ſerved, 
2 or no tenant be inf actual poſſeſſion of the premiſſes, then 
out to.affix the ſame; upon the door of any demiſed meſluage ; 
in caſe ſuch ejecment ſhall not be for the recovery of 
F any meſſuage, then upon ſome notorious place of the 
ih ad- tenements, or hereditaments, compriaed in ſuch 
at Kecharation in ejectment; and ſuch afbxing ſhall be 


deemed. legal ſervice thereof; which ſervice, or aſſiwing 
ay th — in ejectment, ſhall ſtand in the — 21 
11 ſtead. of a demand and re-entry; and, in caſe of 
$ judgment againſt the caſual ejector, or nonſuit, for not 
7 confeſſing leaſe, entry and ouſter, it ſhall be made appear 
w the (court, where the Faid ſuit is depending, by aftida- - 
ore WF vie) or be proved upon the trial, in cafe the defendant 
ew WH appears, that half a year's rent was due before the (ard 
el decharation was ſerved; and that n ſufficient” diſtreſs 
des, ves to be found on the demiſed premiſſes countervailing 
fide d arreats' then due; and that the leſſor, of leſſorss in 
, chectment, had power to te- enter: then, au in tvery 

2 caſe, the leſſor, or leſſors in cjemnt, ſball reto- 
Wc vr ſuugment and execution, in the ſamt manner as if 
e rent in arrear had been legally demandedy and a re- 
ati made; and in caſe the leſſee or leſſees, his, her or 
[2th _ aſſignee or aſſignees, or _ = —5 perſons 
aiming gr. deriving: under the ſaid leaſes, ſhall permit 
ef. and fu 1 pet's, * had and recoyered. on ſuch 


x | as 


y 60 ment. and execution to be executed thereon, without 


. 21 
1 1 ah 8 


1 11 ere. 2 


I This ſtatute relates only to Ejefments for non-payment of 
t, where the landlord has a right to re-enter, 


Oo r. II. Oo „paying 
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% paying the rent and arrears, together with full coſtz 
and without filing any bill or bills for relief in equi, 
« within fix calendar months after ſuch execution ex; 
« cuted; then, and in ſuch caſe, ſuch leſſee, or leſſees, &. 
« and all others claiming and deriving under the ſaid leafs 
«ſhall be barred or forecloſed from all relief or remedy jj 
law or equity, other than by writ of error for reverſ! 
„ of ſuch judgment, in caſe the ſame ſhall be erroneous 
* and the ſaid landlord, or leffor, ſhall, from thencefort; 
4 hold the faid demiſed premiſſes diſcharged from ſuch 
« leaſe: and if on ſuch ejectment verdict ſhall paſs for 6 
« defendant, or the plaintiff ſhall be nonſuited therein, WF” © 
except for the- defendant's not confefling, &c. then, i 
*- every ſuch caſe, ſuch defendant ſhall have and recoye 
« his, her, or their full coſts: Provided akvays, That no. 
<« thing herein contained ſhall extend to bar the right 
any mortgagee, or mortgagees, of ſuch leaſe, or 20 
4 part thereof, Who ſhall not be in poſſeſſion, fo as ſuch 
4 mortgagee, or mortgagees, ſhall and do, within fix ca. 
<«-Jendar months after ſuch judgment obtained, and er. 
4 ecution executed, pay all rent in arrear, and all coſts ani 
damages ſuſtained by fuch leſſor, perſon or perſons, en. 
<« titled to the remainder or reverſion as aforeſaid, and per: 
form all the covenants and agreements, which, on ti: 
4 part and behalf of the firſt leſſee or leſſees, are and ought 
CU „% 9 
By ſe#. 3. „A leſſee, filing a bill in equity, ſhall not hare 
an injunction, unleſs within forty days after the anſwer d 
the leſſor, he bring into court ſo much as the leſſor ſhil 
in his faid anfwer fwear to be due, over and above alloy- 
ances and coſts, there to remain till hearing, or to be pail 
to the leſtor, fnbject to the decree of the court : and in ak 
ſuch bil-thal) be filed within the time, and after execution 
executed, the leflor of the plaintiff ſhall be accountable only 
for ſo much, and no more, as he ſhall r-a/ly make bond 
of the demiſed premiſſes from the time of his entering int! 
mon; and if what ſhall be ſo made ſhall appear to be 
$ than the rent reſerved on the leaſe, then the leſſee, &. 
ſhall, before he be reſtored to his poſſeſſion, pay to the leſſer 
the deficiency.” . r 
Ser. 4. Provided, « That if the tenant, &c. fhall, a 
any time before the trial in ſuch ejectment, pay, or tender 
REES | | | Waun 


In & 
vet, 


cordi 


| fi 
clara 
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6 he leſlor, Oc. or pay into court all the rent and arrears, 
whether with coſts, then further proceedings on the eject- 
ment ſhall ceaſe; and if the leſſee, Sc. ſhall, upon the 


Ge, vfled as aforeſaid, be relieved in equity, ſuch leflee, Cc. 
alt bal hold the demiſed r according to the leaſe 
eo, without any new leaſe to be made thereof.“ 


Mie, The courts had permitted the tenant to bring into 
ourt, the arrears of rent and coſt, antecedent. to this act. 


drth TREE FRE | 
. 597. \ 2 | 
* nes this ſtatute in ejectment, by a landlord againſt 


is tenant, on a proviſo for re-entry for a, forfeiture, che 
purt of B. R. held, that the leſſor bringing covenant for 


„ "1 5 rent, ſubſequent to the time of the demiſe laid 
Lid n the declaration in ejectment, was a walyer, of the * 8 
by {entry for the forfeiture, and an acknowledgment that the 
1 


wenant then ſubſiſted. The law will always lean againſt 
leitures, as court of equity relieve againſt them. Do 


1 | Joe ex. 
We) © Crompton v. MHinſball. B. R. Eaſt. 33 Geo. 2. 
Teaser of rent, before an ejectment delivered, ſhall ſtay 
N 15 e proceedings under this act. 2 Black/.: Rep, 246. 


After jud ment againſt the caſual ejedtor, and before any 
writ of boſſeton executed, the court made a rule to ſtay 
proceedings, on payment of all rent due and coſts, it 
ot being pretended, that the ejectment was brought on 


ougr ny other title than a re-entry for non- payment of rent. 
Wa, QOD oo 0 in OTE ER? 

a Per lord Mansfield, in the cafe of Doc er dem. Hitchings, 

; Mr Leis, Burr. 4 Pt. 614. The true end of this act of par- 


ment is to take off from the landlord the inconvenience 
his continuing alway liable to an uncertainty of. poſſeſ- 
in, [from its remaining in the power of the tenant to offer 
m a compenſation at any time, in order to found an ap- 
cation, for relief in equity] and to limit and confine the 
mant to fix calendar monihs after execution executed, for 
i doing. this; or elſe, that the landlord ſhould from thence- 
8 4 hold the demiſed premiſſes diſcharged. from the 
ale. | þ 
In moying for judgment upon a declaration in ejectment 
liveted, or in caſe of no tenant, affixed on the premiſſes, 


cording 


a CF 


claration ſerved; that the leſſor of the plaintiff had a right 
O2 to 


32 —— — 
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to re- enter, that no ſufficient diſtreſs was to be found on 

the premiſſes countervailing the arrears of rent then gy, 
that the premiſſes were untenanted, or that the tenant cot 
not be legally ſerved with the declaration, (as the caſe i; 

and that a copy of the declaration was affixed on the un 

ny and'what part of the premiſes, or tho Jus. 
| ive a rule for judgment. 

he affidavit muſt to the following eſſe; 


"In the 


K . an the 4 demiſe of A. B. pin 


dard Nase defendant j in ejectment. _— 


4 B. the leſlor of the plaintiff in this cauſe, and Je 
: Nonen of, Ec. ſeverally make oath ; and firſt, this dero 


196 


91 


Le 1 . 
4 4 70 1 
7 3 — 


nt. Jahn Dixon, for himſelf, faith, that he this depo 


Kay on the #4. day of 


inſtant, ſerve, a tr 
nr N 9 — the declarati 


tion in ejectment hercunto annexe 
the Engh/b notice thereunto written, by, .of i 


Y 


l 
wes 12 Philip Howe : and this deponent, 18 
8 chat half a; year's rent then was and now A due 
and in arrear to him this deponent, from the ſaid Phi 
* \Hawe, before the ſaid declaration was ferved : and tt 
deponent further faith, that he this deponent then w 


0 4 Na is, landlord of the ſaid. meſſuage ; and that tþ 


£0 25 then Was, now 1s, tenant to ti. 
EE holds the ſald meſſuage b leaſe from thi 
A&m N of this deponent alſo 22 that it appears b 
the ſaid leaſe, that he the ſaid deponent then had, and no 

i. hath,. power to re-enter on the ſaid meſfuage for the no 


Wn of the ſaid half year's tent; and this deponet 


1 that before the ſaid. Jectment was ſerve 


no ſufficient diſtreſs was to be found on the ſaid meſſuaze 


© countervailing the arrears of rent then dus to TY depo 
_ Strarn, Sc. 


FL 1 ' 


| ++ "This avis is only neceſſary © upon moving x > Jul 
the caſual. cjector, or after a mene at the ni 


ment againſt 

for the tenants not confeſhng leaſe, ory and ouſter. 
But if the tenant appears, and the ejectment comes to 

1 all the matters in the above afrdavit mult be pro 


2 MA. 


Nn 
fy on the freet door, er outward door, of of the 0 0 
an, mentioned in the ſaid declaration, and lat 
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upon the trial. Per Denniſon juſt, in the caſe of Doe ex dem. 
Hitchings v. Lewis, Burr. 4 pt. 614. | 
Phe late tenant, -or' other perſon, claiming title to the 
premiſſes, has. the ſame time to appear in as is allowed to 
tenarits: in poſſeſſion. 7 1k 
In ejectment by a landlord, the tenant moved to ſtay pro- 
ceedings upon payment of rent, arrear, and coſts, according 
to ſe? 4. of the above act. And, on a rule to ſhew' cauſe, 
it was inſiſted for the plaintiff, that the caſe was not 
within the act, but that it was brought likewiſe on a clauſe 
of re-entry in the leaſe for not repairing; and the leaſe was 
produced in court. However, the rule was made abſolute, 
| with liberty for the plaintiff to proceed upon any other title. 
Piere ex demiſe. Withers v. Sturdy. H. 1752 
Leſſors of plaintiff were both deviſees and executors, and 
in each capacity rent was due to them. Defendant moved 
to ſtay proceedings on payment of the rent due to leflors 
of plaintiff as deviſes, the not being entitled to bring an 
jectment as executors. There appeared to be a mutual 
t due to defendant by ſimple contract, and defendant 
offered to go into the whole account, taking in both de- 
mands as deviſees and "executors, having juſt allowances; 
which leſſors of plaintiff refuſed. ' The rule was made ab- 
ſolute to ſtay proceedings, on payment of the rent due to 
leffors, as * and coſts. Duckworth ex dem. of Tubley 
and others v. Tunſtall. Barnes, 184. 1 
By this ſtatute 4 Geo. 2. where a landlord has a right of 
re-entry, and there is half a rent due and unpaid, 
and no ſufficient diſtreſs on premiſſes, or the fame are 
untetianted, there is ng occaſion = W ee to _ 
an aua entry, and ſeal a lraſe on the premiſſes in the preſence 
i Jam 2 FO l 62 080 in A — caſes where 
the premiſſes are untenanted. The method of proceed 
5 to recover which, by a perſon claiming title,” is as 
ows. ' Uno FOE TDF.C / Deinen 5 
Since this ſtat. of Geo. 2. in ſuch ejectment by for v. 
lſſee,, on a condition of re- entry for 1 mp of rent, 
prof of actual entry and ouſter is not neeeſſary; nor need 
the demand of the money for the rent be proved, as for- 
r 
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N all caſes, where there is no tenant on the premiſſes, and 
the fame are vacant, {except in the caſe of /and/ord aud 
tenant, here the landlord has a right of re-entry, on half 
a year's rent being due and unpaid, and he proceeds accord. 
ing to the 4 Geo. 2. c. 28. ante] the proceedings are in the 
old way by ſealing a leaſe on the premiſſes; and then, en 
the motion for judgment, there muſt be an affidguit of the. 
ſealing of the leaſe, and the puxport of it to be ſhortly ſet 
forth in the affidavit; and alſo in what manner the defend. 
ant got the poſſeſſion given to and taken from the Je- 
ſee, (ho is always mal plaintiff} and how the declarz- 
tion was delivered to the defendant, that the court may 
julie of the regularity of ihe proceedings... 
The method of proceeding is thus: 
A. (the, perſon claiming title) ſigns: the following letter 
of attorney to empower B. to execute a leaſe in his name 
of the premiſſes in queſtion to C. which is done upon tbe 
remiſſes, B. and C. being only thereon; then B. after 
| Bi executed the leaſe to Go leaves him in poſſeſſion df 
the premiſſes, who is turned out by D. to whom, while on 
the premiſſes, E. delivers a declaration in ejectment; ani 
then, on affidawit of the due execution of the letter of at- 
torney, and executing the leaſe; in the above form, | you 
move for judgment. -: n „ee 
. The letter of attorney is to the following effet: 
< LNoOd all men by theſe preſents, that T A. B. c. have 
made, ordaingd, conftituted,” and in my ſtead and place, 
And by theſe do make; ordain, conſtitute, and in my ſtead 
and put C. D. of, Sc. my true and lawful attorney, 
for me, and in my name to enter into and take poſſeſſion 
of all, &c. in the tenure of, c. and, when he hath taken 
poſſeſſion thereof, and for me, in my name, and as my 
deed,” to ſeal and execute a leaſe of the ſaid premiſſes unte 
E. F. of, &c. to hold the fame to him, his executors, 
adminiſtrators; and aſſigns, from © | © © laft paſt; before 
the date hereof, for the term f © © years, at the 
- yearly rent of à pepper- cori, (if lawfully demanded) ſub- 
ject to a proviſo, to be void on my tende: ing of 64. to te W. 
ſaid E. F.“ ho natd 902 ? 
by : ll 
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[a witneſs, Cc. | 9 71 19 

EH. H. maketh oath, that he was preſent and did fee A. 
B. of, &c. duly ſign, ſeal, and deliver the letter of attorney 
hereunto annexed. | mn 1 


on Tze leaſe referred to by the above letter of attorney. 
Wy (0:06 INDENTURE made, &c. between A. B. of, 
ſe He. of the one part, and E. F. of, Cc. of the other part, 
. witnefſeth, that the faid A. B. for and in conſideration of 
de ſum of five ſhillings of lawful, e. to him in hand 
* id by the faid E. F. at and before the ſealing and de- 
oe very of theſe preſents, the receipt whereof the ſaid A. B. 
} doth hereby acknowledge, hath granted, demiſed, ſet, and ' 
to farm let unto the ſaid E. F. his executors, and admini- 
ſtrators, all, c. now or late in the tenure of, &c. to 
ter have and to hold the ſaid herein before mentioned and 
me hereby demiſed premiſſes, with all and every their appur- 
the tenances, unto the ſaid E. F. his executors, adminiſtrators, 
ter and aſſigns, from tge day of laſt paſt, 
of before the date of theſe preſents, unto the full end and 
on term of five years from thence next enſuing, and fully to 
nd Wi be compleat and ended, yielding and paying therefore, 
at- during the ſaid term, unto the ſaid A. B. or his aſſigns, the 
o tent of one pepper corn, at the feaſt of early, (if 
F lawfully demanded) provided always, and theſe preſents 
are on this condition nevertheleſs, that if the ſaid A. B. or 
his aſſigns, ſhall, at any time or times hereafter, tender, or 
cauſe to be tendered, unto the ſaid E. F. the ſum of 64. 
that then and in ſuch caſe, and from thenceforth, this in- 
denture, and every thing herein contained ſhall ceaſe, 
determine, and be abſolutely void; any thing herein con- 
tained to the contrary thereof in any wiſe notwithſtand 
ng. - ? 


ES The attorney is to write the name 
einn e lige | of his principal. [1.5 - 


led and delivered as the act and deed of the above named 
A. B. by C. D. of, L of a letter of attorney to 
ide 


b. him for that purpoſe made by the ſaid, 4. B. bearing date 
anne ” of this e being firſt duly ſtamped 
at in the preſence of 4 
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caſe of ez wen! is * follous: 
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The form of the affidavit required of we procecting in 


3 H. of, e. 28 — W faith, Foo np this 
,, nent, on, c. now. laſt paſſ, did ſee C. D. of, Cc. for and 

in the name of A. B. the leſſor of the premiſſes in thi 
55 cauſe, d enter upon and take poſſeſſion of part oi 
„the premilles i in the deed hereunto, annexed mentioned, by 
entering into the firſt of the ſaid houſes, and putting lis 
D e on i the threſhold of the outer doors of two other of 
de faid houſes, the ſame. being locked and uninhabited, fn 
Ea no other entry thereon, or poſſeſſion thereof, cou 

e made or taken without force. And this deponem big 

—_— likewiſe ſee the. ſaid, C D. after ſuch his entry into 
and upon the faid . whilft he was in ſuch pol. 


6 n ee 1 at aſh: the ſaid houſes 


Lad Ie by entering upo n the I 3 

., doors of the. ſaid three — the ſame being then locke 

nd uninhabite and no other entry to be made thercin, 

25 5 ave as aforeſaid; and this — 5 faith, that immediate! 
1 ; pfterwards, the defendant did enter each and every of the 
laid three bouſes, and turned the plaintiff out of pollen 

_ thereof, by ruſting him out of the ſame.;; whereupon this 
depenen | en and there deliver and leave with th 

id defer erb rien 
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. . The declarati op muſt be delivered, as.in other caſts, be- 
fore the (ſign ee Y of che term, in order to entitle the plan- 
tiff to judgment as of that term; and there needs no notice 
at all at the end of the declaration; for inſtead of notice, the 
plaintiff only gives one rule to plead as in common actions; 
and on no _ being put in within the regular time, by 
the rule the plaintiff is entitled to judgment. | 

In Ejefment for an empty houſe, a leaſe was: ſealed upon 
the land, and a declaration delivered to the caſual ejettor, and 


judgment 
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juggment and execution had; yet becauſe they had not moved 
for a peremptory rule to plead the judgment was ſet afide, 
and in ſuch caſe there muſt be an affidavit of the ſealing of 
ae, entry, c. 1 Salt. 2885. 

In caſes of vacant poſſeſſion, no perſon claiming title will 
be let in by the courts to defend; but he that can firſt ſeal 
# eaſe on the premiſſes muſt obtain poſſeſſion. Bull. Ni. 
Prii'g6: 1 Barnes, 122. And therefore, the perſon claim- 
ing title muſt reſort to his new ejectment. Sr 

An ejectment on a vacarit poſleffion in London or Middle- 
ſen on the 4th of Geb. 2. may be moved at any time in 
term, and is not within the old rule concerning motions in 
chectment, Trin. 32 Cat. 2. which relate only to declarations 
in ejectment ſerved upon tenants in paſſeſſon. Barnes, 172. 
Motion for judgment in London, on a vacant poſſeſſion, 
where the notice to appear was not on the fir? day, but in 
the beginning of Mic haelmas term; the court made a rule 
ſor judgment, unleſs ſome perſon claiming title appeared 
within four days. Barnes, 1757. 

Motion that B. and B. Who claimed title to ſome lands 
and tenements in Middleſex (the poſſeſſion whereof was va- 
tant) might be informed by the attorney for the perſon, who 
was carrying on the proceeding in the old way, under a leaſe 
ſealed on the premiſſes, of the names of the parties in eject- 
ment, in order that B. and B. might appear and defend the 
ile. It was urged for the attorney, that in all cafes of a 
vacant poſſeſſion; unleſs ſuch as are within the 4 Geo. 2. con- 
cerning landlords and tenants by leaſe, with a clauſe of re- 
entry, no inſtance can be ſhewn, where any perſon claiming 
title hath been let in to defend; but he that can firſt ſeal a 
leaſe upon the premiſſes, muſt obtain poſſeſſion, and any other 
perſon claiming title may eject him if he can; and by the 
courſe of the court, no defence can be made in theſe caſes 
but by. the defendant in the ejectment, who is a real ejector. 
No rule. Barnet, 177. Es parte Beauchamp and Burt. 
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F a mortgagee of the premiſſes, having a right of entry, 
I wants to get poſſeſſion of the premiſſes, —_ the ſame — 
untenanted, the mortgagee ſhould ſeal a leaſe, in order to 
nominate the plaintiff in cjeciment; who is to be turned out 
by the nominal defendant, and then the ejetiment muſt be de- 
livered- to the nominal defendant, to which declaration 
there is no need of notice as in other caſes. | 

Such m or leſſor of plaintiff, ſhould: enter upon 
and take on of the premiſſes in queſtion, by going upon 
the land; or, if a houſe, by putting his foot upon the 
threſhold of the houſe uninhabited ; and then after ſuch en- 

try, and whilſt he ſo remains on the premiſles, ſeal and de- 
' liver a leaſe to the nominal plaintiſt, and give him poſſeſ- 
fion ; and after ſuch leaſe is excuted, and nominal plain- 
tif taken poſſeſſion, then the nominal defendant muſt come 
and put the plainti by, and take poſſeſſion of the faid pre- 
miſſes ; to whom, while he ſo remains in poſſeſſion, another 
muſt deliver the declaration in ejeciment. 

The above leaſe differs not from a leaſe for a term, [which 
vide ante] only at the end is inſerted the following clauſe: 
4 Provided always, and it is the true intent and meani 
of theſe preſents, that if I the ſaid leſſor of the ſaid E. F. 
my-executors, adminiſtrators, or aſſigns, ſhall at any time 
hereafter tender to the ſaid plaintiff, his executors, admi- 
niſtrators, or aſſigns, the ſum of one ſhilling ; then theſe 
preſents,” and every thing herein contained, ſhall be void 
and of no effec, ' In witneſs whereof, I the ſaid A. B. 
the leſſor of the plaintiff, have ſet my hand and ſeal the 
day and year firſt above written. Signed, ſealed, and de- 
livered by the ſaid A. B. (leſſor or mo ee) to the ſaid 
E. F. the tenant or leſſee, cloſe to the threſhold of the door 
of the ſaid meſſuage, in the preſence of us,” 


O. 


R. 
1 of Santis at the foot of the declaration, there 
muſt be a rule to plead given in this caſe, and the parties 


2 


When the rule to plead is out, judgment may be ſigned, | 


and the plaintiff has no occaſion to move for judgment, as 
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If a mortgagee means only to get into the receipt of the 
rents and profits of the eſtate, he need not give notice to a 
tenant to quit, before bringing his ejectment, though the 
mortgage be made ſubſequent to the tenant's leaſe. But 
in ſuch caſe, he ſhall not be ſuffered to turn the tenant out 
2 the execution. I hite ex dem. Whatley v. 
Hawkins. ich. 14 Geo. 3. Bull. Ni. Pri. 96. And 
though, in this caſe, the leaſe was only from year to year, 
and, with reſpect to the laſt year, might be conſidered as a 
leaſe ſubſequent to the mortgage, yet the court held it 
would: have been the fame, if the leaſe were for along 
term. | 350d 
lf a man makes a mortgage for years to 4. who, with- 
out the mortgager's joining, aſſigns to B. who aſſigns to 
CG may bring 2 — againſt the mortgager; for, up- 
on executing the deed of mortgage, the mortgager, by the 
r covenant: to enjoy till default of payment, is zenant at will, 
and the aſſignment of the mortgagee could only make him 
h tenant at ſulfcrance. 1 Salk. 245. | 
L But it has been ſaid, that it would be otherwiſe, if the 
8 mortgager were to die, and his heir enter, and then the 
F. mrtgagee make an aſſignment without entry, or the heir of 
ne che mortgager joining; for the entry of ſuch heir would be 
u- tortious, and conſequently, the mortgagee would be out of poſ- 
fc WM {fion, and his aſſigument void. Ihid. Tamen guære. 
1d In ejectment of tenants of the martgager, he defended, and 
B. FPlaintiff only proved the mortgage, and ſuch proof was held 
the not to be ſufficient; for he ſhould have proved the lands in 
je- poſſeſſion of 5 to whom the ejectments were deli- 
aid WH vered, as the defendant only admits himſelf landlord to them 
zor of lands in their poſſeſſion. 0 | | 
By the 7 Geo. 2. c. 20. An act for the more eaſy re- 
demption and forecloſure of mortgages, after reciting, that 
* mortgagees bring actions of ejectment for the 
recovery of lands and eſtates to them mortgaged, and bring 
* actions on bonds given by mortgagers to pay the money ſe- 
* cured by ſuch mortgages, and for performing the cove- 
© pants. therein contained; and likewiſe commence: ſuits in 
* equity, to forccloſe their mortgagers from tedeeming their 
eſtates; and the courts of law, where ſuch ejectments are 
draught, have not power to compel ſuch martgagees to ac- 


* 


ned, 
t, as 


* gazes and coſts, or to ſtay ſuch mortgagees from proceed- 


(e ing 


* cept the principal monies and intereſts due on ſuch mort- 
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zu ing to judgment and execution in ſueh actions, but ſuch 
% "mortgapers muſt have recourſe to equity for that purpoſe; 
< in which caſe Jlikevyiſe, the courts o Equity do not give re. 
* Hef until the hearing of the cauſe:“ For remedy,” Sc. it 
M enacted, That where any action ſhall be brought on any 
ond, for payment of money ſecuted by ſuch mortgage, 
* or performance of the covenants therein contained, or Where 
2 any con of cement ſhall be brought in any of the coun; 
it Weftntinfter, great ſeſſions, of ſuperior courts of the coun. 
4 ties palatine, by any mortgagee, We: his heirs, executors, 
. adminiſtrators, or aſſigns, for the recovery of the pofleflion 
of any mortgaged lands, &c. and no ſuit ſhall be then de 
pending in any of his majeſty's' courts of Equity, for o 
* touching the forecloſing or-redeeming of ſuch mortgaged 
premiſſes; if the perſon, having right to redeem ſuch mort. 
gage premiſſes; and who ſhall appear and become defend. 
« ant in ſuch action, Mall at any time, pending ſueh action, 
pay unto fuch mortgagee; &c. or, in caſe of his refuſal, ſhi! 
< bring mto court, where ſuch action ſhall be depending, 
all the principal monies and intereſt due on ſuch mortgage, 
and alfo all ſuch coſts as have been expended/in any foie at 
law or in equity upon ſuch mortgage, [ſuch money for 
principal, "intereſt; and cofts, to be aſcertained and com- 
puted by the proper officer of the court] the 'moriies { 
4 paid, or brought into court, ſhall be deemed and taken to 
de in full fartsfaction and diſcharge of ſuch mortgage; and 
& the court ſhall and may diſcharge ſuch mortgager of and 
E from the monk egy mms. pf and ſhall and may, by rule of 
the ſame court, compel ſuch mortgagee, at the coſts and 
charges of fuch mortgager, to affign, ſurrender, or reconvey 
8 3 premiſſes, and ſuch an intereſt therein as the 
* mmortgagee hath, and deliver up all deeds, c. in his cuſto- 
Ay, relating to the title thereof, to the mortgager, who 
- "8" ſhall have paid or brought ſuch monies into court, or his 
- 6 executors, Oc. ot other perſon as he ſhall appoint.” 
be ſecond ſection enacts, That on bir of forecloſure 
« brought in equity for the payment of the money, or in default 
4 thereof for the recovery the premiſſes, ſuch court of 
x equity, upon application of the defendant having a right to 
„ redeem, and upon admiſſion of the plaintiff's right, may, 
& before hearing, make order therein, as if the cauſe had been 
brought to a Yearly, vc" ie ein and 
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Provided, “ that this act ſhall. not extend to caſes where 


i the right of redemption is controverted or the money due not 


$ adjuſted, nor to prejudice any ſubſequent mortgage. 


A judge made an order, purſuant to this act, to ſtay the 
mortgagee's proceeding in ejectment, upon bringing princi- 
pal, intereſt, and coſts, into court; and a rule was made to 
make the order a rule of court ii can But it afterwards 


appearing to the court, that notice had been given by the 


mortgagee to the mortgeger, that he inſiſted upon payment of 
two bonds, which were a lien upon the eſtate, the caſe was 
aajudged to be out of this act, and the rule niſi was diſ- 
charged. Barnes, 177. A PEE Hue” 207 0 
Medion to ſtay proceedings in ejectment, on payment of 
mortgage - money and colts, purſuant to this act; on ſhewing 
cauſe the plaintiff produced an affidavit, that the mortgagee 
had been at great expence in neceſſary repairs of part of the 
miſſes in Gs poſſeſſion, (the ejectment was brought for 
the reſidue) and therefore prayed, that the prothonotary might 
de directed to make allowance for ſuch repaits. Per cur. 
The rule muſt follow the words of the ſtatute. The pro- 
thonotary will make juſt allowances and deductions. Barnes, 
"/Rulle on flat. 7 Geo. 2. to ſhew cauſe. why proceedings 
ſhould- not be ſtayed, on payment of mortgage- money and 
coſts was made abſolute; the leſſor of plaintiff, aſſignees 
of the mortgagee inſiſted to be paid. a, bond, and a — 
contract debt due to themſelves in their own right. ; Per 
cur. A bond is no lien in equity, unleſs where the heir 
comes to redeem. Barnes, 182. „ af. 
In Mich. term, 20 Geo. 3: B. R. a caſe, reſerved from the 
Oxfyrd- circuit came on reſpecting a morigagees getting into 
the receipt of the rents and profits of the eſtate. Caſe was as 
follows: The plaintiff obtained a leaſe of the premiſſes from 
de red 17724 for twenty years, rendering 400i rent, 
payable the 12th of May. In May 1772, H. mortgaged to 
the defendant G. he leſſee entered at the commencement 
of his term, and had paid all the rent to H. except 28 J. 
Afterwards, in Now-, 1778, H. became a bankrupt, the ſaid 


280. being due to him for rent from the plaintiff; and more 
than that due from the bankrupt to the defendant G. for in- 
tereſt on the mortgage. 31 December, notice was given to 


the plaintiff of the bankruptcy of H. and a demand of the 
tent due was made by the aſſignees ; and on 13th January fol- 


lowing, 
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lowing, notice was alſo given to the plaintiff of the mort. 
anda demand made of the ſaid rent in arrear by th 
ndant G. the mortgagee ; which not being paid, P. the 
other defendant, by the direction of G. diſtrained for the 
faid rent, and gave notice. On which che plaintiff brought 
treſpaſs; and the court held, that the mortgagee had He 
legalvintereſt in the premiſſes; and that, after notice had 
deen given by him, he might diſtrain for the rent due, and not 
= to the mortgager notice, to ſatisfy the arrears of 
intereſt due to him on han mortgage, * _ v. Gellimote mn 


Where there are two or more mbrtgegesz We Toft will 
not ſtay proceedings, and compel à redemption of one 
mortgage only, upon payment of the prineipal, intereſt, 
and colts on that mortgage, without the reſt. Ra 
ex dem. of Kaye v. Soley, aſſignee.” Mich. 11 Geo. 3. 0. 'B 
ROPE og: — i | n 4 80 . 991 
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of amending. the Declaration in Ejectment, 
ſtaying Proceedings, conſolidating Declara- 


tions, &c. 


IT. is a rule in both courts, that no declaration in gject= 
nent, can be amended before appearance; and after ap- 
pearance, amended only in form, but not in the demiſe, or 
other matter of ſubſtance. - ide Barnes, 186. | 

In the declaration delivered to the tenant in poſſeſſion, 
the ſald James, initead of John, was faid to enter by virtue 
of, the demiſe ; and the court refuſed to amend it, for 
conſidered it as proceſs : and Mr. juſtice right cited a caſe, 
Hil, 15;Geo.' 24 where the premiſſes were laid to lie in 
Twickenham and Iſleworth, or one of them ; and the court re- 
fuſed to let the plaintiff; amend by ſtriking out the disjunc- 
tive, words. Sird. 1211.1 | 

But if the declarations delivered be right, it ſeems, that 


they will be a ſufficient warrant to amend the declaration 


mn record by. Vide 2 £4. Ryam. 866. 

The demiſe was laid in 1697, inſtead of 1696 ;—1697 
not being come at the time of the trial. And it was holden 
not to be amendable after verdict, becauſe it would be ano- 
ther title. | 

The term in ejectment being near expiring it was amended, 
without any conſent, from five years to ten years. Oats v. 
Shepherd, Stra. 1272. But vide Salk. 257. if the term expires, 
pending the ſuit, 1t cannot be enlarged without conſent. 

But where a cauſe was hung up ſo long by agreement, 
on ſpecial verdict, that the term expired, the court would 
not let it be enlarged. Anon. 

On ſpecial verdict in ejectment, the matter of law had 
been argued, and the court having taken time to conſider, 
plaintiff moved to enlarge the demiſe, which was near ex- 
piring; but defendant not conſenting, the court declared 
they had no power to enlarge the demiſe without conſent. 
Barnes, 8. 

Declaration in ejectment *amended by making the verbs 
4 the plural number, they entered, inſtead of he entered, &c. 

tra. 807. : 

On * to ſhew cauſe, why a declaration in ejectment 
ſhould not be amended on payment of coſts, by altering the 
time of the demiſe, where the plaintiff had been barred by a 


ine from bringing a new ejectment, the rule was made ab- 


ſalute. Burr. Rep. 4 pt. 2446. 
. The 


— R — 
— == 


a,” Oops EET AS OO HA III ee oor 
- = = 


0 
| 
g 
4 


208 Ot Ejoltment.'.- 


Of the Declaration in —— 
ſtaying — 96— ara. 


tions, Cc. el 


The term in ejectment was enlarged, beate 
re 
cau at ues a ial jur u the parties 
one A to trial, before — — was diſcovered 
er dem. Lee v. Ellis. C. P. gs 4 Gre. 3. e 
b —— on the Gas demiſe were delivered for 
ten houſes in Steyning in Suſſexs/ in the occupation of 'tey 
perſent; and on motion to conſolidate them, and put them 
all in one iſſue, upon ſuggeſtion that the title was the ſame 
in all, the court refuſed it ; for they ſaid the leſſor might 
— ſued them at ten * — -and it . be 
obliging him to go on agai a e might 
be ready in ſome of them only. Stra. 1149. — 
But in C. B. on motion to conſolidate — ejeBment 
in one, after ſixteen ſeveral iſſues joined, and though it was 
_— for the plaintiff, that the iſſues were delivered and 
for a long time ago, the court held, that it was ne- 
ceſlary for the defendants to pay for the iſſues to prevent 
ju nt, and ordered the ejectments to be conſolidated. 
B. Each declaration contained à large number of 
meſſuages, and they were word for word the ſame. Had 
each been for one meſſuage only, the 1 might have 
tried them ſeparately. Barnes, 170. 
Proceedings were ſtayed till the leſſor of the plaintif 
ſnould Hg — for the coſts, [his reſidence being in 


Ireland ;] although this Hjement was ht under the 
direction of the court of Chancery, and gol. ſecurity had 
been already given there. Burr. 


1177. ä 

If the leſſor of the — is an icant; — — 
will oblige him to name a good plaintiff who will be an- 
ſwerable for coſts. Stra. 69 Barnes, 183. 

Upon affidavit of the death l aintiff, a rule was 
made to ſhew cauſe, why proceedings d not be ſtayed, 
till ſome perſon gives ſecurity for defendant's coſts, if any 
ſhall be adqudged to him. The court thought ſeeurity 
ought to be given; but plaintiff's attorney undertaking for 
the payment, of ſuch coſts, the rule was diſcharged: er 


14 
1 5 a ſecond ejectment i is brought, the coſts of the firſt not 
being paid, the court on motion will ſtay procecdings — 
tl 


— 


Df, amending the Declaration in Bj jectment 
ſtaying Proceedings, conflicting Declara- 


tions, &c. 


"| moſe caſts * paid. Lord 'Conmgſty's caſe. Stra. 548. 

— gBo2 0 proceedings ſtayed in error, and a ſecond ' 
cement, the plaintiff not being able to ſhew that the writ 
error Was — wich any other view than to keep off 
he payment of coits. Stra. 554. 

Al the courts conſider a former eie ment in another 
* our, ax they de a former ejectment in the ſame court, and 
1 reel | 
meer are paid. Barnes, 133. | 
ie 
b 


Im C. R proceedings ＋ a ſecond ee ment were ſtayed | | 
de day before! trial, till the coſts of a former Sec in 
. were paid. 2 Blaciſ. Rep. 2168. | 
do proceedings in à ſecond | — ſhall tay, till the | 
ſts of a former are paid; though in ſuch former ejectment, 
he N of plaintiff never entered into the Conſent rule. 


As i: Rep. 

nd 2 tmer e be had Bes bebughs: on ml demiſe l 

\e- fame leſſors, wherein defendants had a'verdiat;, and ob- : 

nt ined an —— againſt R. M. one of the leflors, for 4 
on-gapment of ooſts; whereupon he was arteſted, and l 

of Wietaine Win cuſtody: and ban new ejectment being brough | 

lad fendint moved to ſtay the — till che coſts of — ] 


ave mer were paid. But per, cur. the leſſor of plaintiff be- | j 

g in cuſtody upon the attachment for coſts, which is in | 

ature: of a w_ Jo. there is no reaſon to you the rule. 

une, 180. N ln n #10 1 

But where the plaintiff in 5 having dvtlared/on 

demiſe, to Which not guilty was pleaded; but after- ; 

ds finding it neceſſary to add another demiſe of truſtees, ; 

delivered a new ejectment on the double demiſe ;' and on 

tion to ſtay proceedings on the laſt, till payment of coſts, 

d for notice here the leſſors were to be found, Lege, 
the motion) as to the firſt part, on Lord Conn 

8 and as to the latter, on the common caſe of a gui tam; 

here the leſſor was to enter into a rule The court 

the laſt part; but as to the cofts, they ſaid, it was 

der i done; but where it appeared the party was vexatious, 

lud run the defendant to a great expence; as was Lord 


wng/by's caſe, who came for a trial at bar on his new 


not ment, after the former cauſe was ready for the bar, 
rein Nich was a matter of mere favour, in which they might x 
till re their own terms. Short v. King. Stra. 681. 


Vo I. II. P The 
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of amending the Declaration in Ejectme 
ſtaying Proceedings, conſolidating Declan 
tions, &c. | 


- The leffors of plaintiff delivered three ejectments in C. 
and two in B. R. for the fame tenements, and made th 
defendants attend at five aſſizes, but countermanded in tin 
to ſave coſts ; and on application to ſtay proceedings in t 
laſt ejectment, till coſts paid of the former, on -accounty 
the vexation,—The court would not do it, inaſmuch 
coſts were not demandable by the rules of the court. 4 

"The court will not give plaintiff leave to diſcontin 
after a ſpecial verdict has been had, in order to adduce fd 
proof in contradiction to the verdict. Roe ex dem. of G 
v. Gray. C. B. Eaft. 12 Geo. 3. 2 Blackſ. Rep. 815. 
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H making up the ist PRIUS Record in 
161350 2 11181 Ejectment. 


F the tenant, or landlord appears, the plaintiff having 
got the plea and rule, muſt draw up the iſſue, entitling 
of the ſame term as the plea is of; then copy the conſent 
le, and annex the ſame to the iſſue; indorle thereon the 
tice for trial, and deliver the fame to the defendant's at- 
mens charging 4d. per ſheet; and alſo. for entering the 
and conſent rule. The defendant's attorney muſt pay 
«the iſſue, or the plaintiff may ſign judgment. 

The nfs prius records in ejectment are made up in the 
ne mauer as niſi prius records in other actions, for which 


15 by original and by bi. ER 
If the plaintiff, after iſſue, and before the trial, enter 
o part, the defendant may, at the aſſizes, plead this as a 
a puis darrein continuance, in bar to the plaintiff's action; 
t it is at the diſcretion of the juſtices, whether they will 
eive it; but if they do, it ſtops the trial, and the plain- 
is not to reply to it at the aſſizes; but the judge is to 
mm it as parcel of the record of niſi privs. Yelv. 180. 
1, Car. 261. | 
vl {he plaintiff has a right to proceed, both for the poſ- 
in and the treſpaſs ; and therefore the death of the leſ- 
though only tenant for life] is no abatement; but if 
e plaintiff, in ſuch caſe, inſiſt to go on, the court will 
ige him to give ſecurity for payment of the coſts, in caſe 
lement go againſt him. Stra. 1056. 
There can be no alteration in the declaration in the iſſue 
dm the firſt declaration delivered, only in the defendant's 
ie. And on motion, B. R. made a rule, that the iſſue 
ld be made according to the declaration delivered againſt 
: caſual ejector, it having been altered as to the demiſe. 
| 1411. | 
After . had appeared, pleaded, and entered into 
common rule by conſent, their attorney neglected to pay 
the iſſue-book, whereupon judgment was ſigned again 
caſual ejector; which, on motion, was ſet aſide as 
tular, Plaintiff might haye ſigned judgment againſt de- 
lants, who had appeared, for non-payment of the iſſue- 
2 but, not nr caſual ejector. Barucs, 257» 


* ec 
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e:the. firſt volume, obſerving the diſtinction between pro- 
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Of the Trial in Ejectment, and of Judgment 
againſt the casvar EjtcToR for not con. 
feſſing, &c. | 


F on the trial the defendant will not appear, and confeliifhe de: 
* leaſe, entry and ouſter, the courſe is to call the deſenduſ n 
to confeſs, &c. and his attorney, if he be within the mu rw. 
and then to call the plaintiff and nonſuit him; and pray t 
have it indorſed on the poſtea, that the nonſuit was for m 
confeſſing leaſe, entry and ouſter, and then upon the returnd 
the paſea, judgment will be given againſt the caſual ciel 
becauſe the defendant has not complied with the terms 
the rule, upon which the court admitted him to be the & onſeſ⸗ 
fendant. Afterwards, on application to the maſter or is ca 
thonatary, coſts will be taxed upon the rule for confefing | 
leaſe, entry and oufler; and if the fame are demanded of errar 
defendant, and he refuſes to pay them, the court will, 
motion and athdavit of ſuch refuſal, grant an attachmefonſel] 
againſt him. Sa. 259, | | 
If there be feveral defendants, and ſome of them do d 
appear and conſeſs, according to the old method, a veru inet 
was to be taken for them. And the peſea was indorſed, ent: 
the. verdict was for them becauſe they did not confeſs; ed 
then the plaintiff, upon the return of rind 5 rugs had jud 
ment againſt the caſual ejector for ſuch lands as were in roche 
paſſeſſion of thoſe who did not confeſs. ' Claxmore v. Sen 
E ol. Ld. Raym. 129. | Fer 
Bat it is ſaid in Salt. 456, that by a rule made 4 fun. i 
B. R. In ſuch cafe the plaintiff ſhall go on againſt th 
who will confeſs, and ſhall be nonſuited as to thoſe wit 
will not confeſs; but the cauſe of the nonſuit ſhall be e 
preſſed on the record; and then upon the return of 
poftea, the court being informed what lands were in the pd 
ſhon of thoſe defendants, judgment ſhall be entered agair 
the 1 ejeftor as to them, Mr. Buller in his niſi prius ii 
that he could find no ſuch rule in the printed book. A 
that in the caſe of Ellis v. Knowles, E. 7 Ges. 2. C. B. 
Barnes, 118. upon the above precedent of Claxmure « 
Seark & al. judgment was given, on motion, againk t 
caſual ejector, as to ſuch of the defendants as were 2 
quitted at the trial for not confeſſing, as appeared by indorl 
ment on the pgſea, which ſeems to be the right way. N 
Bull. M. Pri. 98. 


A rule was made to ſhew cauſe, why a non-preſs for n 
confefling leaſe, entry and ouſter, ſhould not be ſet afide, tht 
being a material variance between the iſſue and the recoſ 


N 
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If the Trial in, Ejectment, and of Judgment 
againſt the c As VAL EEC TOR for not con- 
feſſing, Ge. 


e deſendant therefore did not confeſs. Per cur. Con- 
on would not have been a defence; defendant might have 
xrwards. moved to ſet aſide the verdi& for the variance; 
he-non-proſs is regular; but let it be ſet aſide on payment 
f coſts. - Barnes, 175. | 
Upon the trial, one of the defendants confeſſed leaſe, entry 
md outer, and a verdict was found againſt him for one third 
# the tenements in queſtion, The other defendant did not 
fefs, and againſt him plaintiff moved for coſts, which in 
his caſe he could not have upon the common rule by con- 
m. The court made a rule to ſhew cauſe, which was af- 
erwards made abſolute, no cauſe being ſhewn. Barnes, 121, 
Verdict againſt defendant A. who on the trial appeared, and 
nſefed leaſe, entry and outer; the other defendants did not 
ppear and confeſs ; thereupon they, according to the uſual 
madice in ſuch caſe, were found not guilty.—Plaintiff ob- 
era ined leave to ſue out an habere facias 29 on the Judg- 
nent againſt the caſual ejector as to them, and got his c 

med on the poſtea ; for which coſts he thereby could only 
ave remedy againſt defendant A. He then moved that the 
Prothonotar d tax his coſts againſt B. (one of defen- 
ants who did not appear and confeſs) on the common rule, 
by conſent entered into for him, whereon a rule was firſt ' 


made to ſhew cauſe, and afterwards abſolute, Barnes, I49+ 


Of proceeding againſt the Plaintiff nonſuit 
at the Trial, and of the Plaintiff's recover 


ing his Coſts of a Nonſuit for not confel 
ſing, &c. 8 


IF a verdict is given for the defendant, or the plaintiff; 

nonſuited for any other cauſe than for the defendant 
not confeſſing /z«ſ-, entry and ouſter, the defendant muſt pr, 
ceed to tax his coſts on the po/tea as in other actions, and ſu 
out a capias ad ſati faciendum againſt the plaintiff; and if up 
ſhewing the ſaid writ under ſeal we New leflor of the plaintif 
and ſerving him with a copy of the rule by conſent 
confeſs leaſe, entry and ouſter, the leſſor of the plaintiff do 
3 pay them, the court will giant an attachment again 

im. | 

If the plaintiff is nonſuited, he may pay the coſts to whid 
of the detendants he pleaſes. - Stra. 516. 

The plaintiff in ejectment is a meer nominal perſon, an 
truſtee for the leſſor ; and therefore he cannot releaſe 
action, without being guilty of a contempt ; or if an aQig 
for meſne profits after recovery be brought in his name, a 
he releaſes it, he may be committed for a contempt. 

So the 13 is only a nominal perſon, and has n 
intereſt in the premiſſes, therefore a caſual ejector cannot co 
feſs judgment. Stra. 531. 

The nomina! plaintiff and caſual ejeftor ſtand in the fan 
light ; the nominal proce cannot releaſe the action; the « 
ſual ejector cannot bring error. Barnes, 189. 

Defendant at the trial did not appear to confeſs, Ec. a no 
ſuit happened; and afterwards the plaintiff's leſſor, inſtead 
taking his remedy for the coſts taxed upon the common 
as he ought to have done, entered judgment againſt the a 
ſua] ejector, ſued out a f. fa. againſt the defendant's good 
and levied his coſts thereon, acting as ſpecial bailiff himſel 
An action being brought for this irregular levy in B. R. d 
defendant moved in C. B. to ſet aſide the fi. fa. and the co 
ordered reſtitution to be made, and the defendant's coſts 
be paid by the leſſor and his attorney; and by conſent 
action in B. R. to be diſcontinued without coſts, and 
other action brought. Barnes, 182. 

Defendant, the landlord admitted to defend by ſpeci 
rule, did not appear at the trial to confeſs leaſe, entry « 


oufter, whereby plaintiff was nonſuited. Plaintiff produce 


the poſtea, and moved for leave to take out execution aga 


the caſual ejeclor, upon the judgment ſigned: by virtue 
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of proceeding againſt the Plaintiff nonſuited 
at the Trial, and of the Plaintiff's recover- 
ing his Coſts of a Nonſuit for not confeſ- 
ling, &c. 


Barnes, 182. 

Though defendant confeſs leaſe, entry and ouſter, yet he 
way deny that he is in poſſeſſion of the premiſſes for which 
the plaintiff goes, and put the plaintiff upon proving it ; and 


(772, 2+ on a Cale reſerv ed. 


my 7 


the ſpecial rule to defend, which was granted abſolutely. 


if he cannot, he will be nonfuited, Smith v. Mann. Tr. 21 
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cannot give the plaintiff judgment for the land, when it ap- 
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Of the Verdict, and Judgment in Ej zor, 
| | MENT. 


AS the verdict is the ground of the judgment, it ought 
not to be entered for more land or different parce!z 
than the defendant was found guilty of by the verdict; hut 
a variance between the verdict and judgment occaſioned hy 
the miſpriſion or default of the clerk in entering the judg- 
ment, is not fatal, but hath been amended by the court at. 
ter a writ of error brought. —As where the plaintiff had 
dyment, “ That he recover bis term of a meſſuage and ten 
acres of land, and the verdict acquitted the defendant una 
the land, [by which the judgment was larger than the verdi 
and, becauſe it appeared to be the miſpriſion of the clerk, 
who had not purſued the verdict which ought to have been 
his guide in making up the judgment, and no miſtake in point 
of 2 in giving the judgment, therefore the rr 
to ſuffer for his miſpriſion, ſince the ſtatute of 8 H. 6. c. 12. 
gives the judges, in affirmance of their judgment, power to 
amend and reform what in their diſcretion ſeems to be the 
miſpriſion of clerks. 

If the plaintiff has a verdict for all, the entry of the judg- 
ment is, that © the plaintiff recover his term againſt the defen- 
dant of and in the premiſſes aforeſaia; and till the ſtatute 5 & 
6 M. & M. took away the capiatur fine, there uſed to be allo 
A 7 quod capiatur. Carth. 390. 

ut if the judgment in ejectment be entered, © that he te- 
cover poſſeſſion of the term aforeſaid, this is as well as if it 
had been, „that he recover his aforeſaid term, becauſe 
both ſignify the ſame thing, the poſſeſſion itſelf being to 
- recovered on the habere facias poſſeſſronem. Law of 
ett, 
"And hence it is, that if the term expires pending the ſuit, 
the plaintiff cannot recover the Bon, becauſe the court 


pears upon the face of the record that his title to it is deter- 
mined : yet he ſhall have his judgment for damages, becauſe 
the treſpaſs ſtil] remained. Sav. 28. Co. Lit. 285. 

If a material witneſs for defendant be alſo made a defen- 
dant, the right way is for him to let judgment go by default; 
but if he pleads, and by that means admit himſelf tenant in 
poſſeſſion, the court will not afterwards, upon motion, ſtrike 
out his name. But in ſuch caſe, if he conſent to let a ver- 
dict be given againſt him, for as much as he is proved to be 
in poſſeſſion of, I ſee no reaſon why he ſhould not be a witneſs 
for another defendant. Bull. Ni, Pri. 98. 


If 
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Of the Verdict, and Judgment in EJjtcT- 
MENT. ; 


If the defendant be acquitted of part, and judgment be 
entered quod def. fit quietns quoad, &c. that part whereof he 
is acquitted, this is error: becauſe the judgment in this 
ation is not final as in the writs of right, and the judg- 
ment in this action does not protect the defendant from 
any further ſuit, but only quits againſt the title ſet up by 
the plaintiff in that action. But fince it appears that the 
plaintiff's demand was groundleſs as to that part whereof 
the defendant was acquitted, the judgment as to that part 
muſt be ſet down to be quod 475 eat inde ſine die. The 
laintiff as to that having no further cauſe to detain him 

er in court. Cro. Eliz. 763. 

If one of the defendants die after a verdict, the plaintiff 
ſhall have judgment againſt the ſurvivors, on his ſuggeſting 
the death of one on the roll ; but then the judgment muſt be 
entered as to the perſon deceaſed, quod quer. nil 7 | 
Moor 469. Cro. Car. 513. 14. Fon. 401. Law Ejea, 

. | 
WT an ejectment be brought againſt baron and feme, and 
the plaintiff hath a verdict againſt both, and before judg- 
ment the huſband dies, the plaintiff may, on the ſuggeſtion, 
have judgment againſt the wife; not only becauſe this is a 
treſpals committed by the wife, and that therefore ſhe is 
puniſhable for her own act, which is irguriogs to another ; 
but becauſe, where the wife is found guilty of the ejectment, 
ſhe muſt have obtained that unlawful poſſeſſion, either joint- 
ly with her huſband, and then it ſurvives, or elfe ſhe had the 
whole poſſeſſion in her own right; and in either caſe the 
plaintiff may puniſh her, and recover the poſſeſſion, which 
- wholly in her on the death of her huſband, Nel. Rep. 14. 

ro. Tac. 386. 

It — 9 held, that if a demiſe was laid in the de- 
claration-for a longer term than the leſſor had intereſt in the 
premiſſes, the plaintiff could not recover. Per Hale. Tr. 
27 Car. 2, But upon an objection made at ni. pri. where 
the demiſe was laid for for a longer term than the leſſor had 
title; and 2 Leo, 140. Broun 133. were cited in ſupport 
of it, lord Mansfield faid, “ there 1s nothing in the objection, 
forif the leſſor have a title, though but for a week, he ought 
to recover; for the true queſtion in ejectment is, who has 
the poſſeſſory right. Suppoſe a perſon has an intereſt for 
three years only, and ſhould make a leaſe for five, it would-be 
good for the three years, Bull. M. Pri. 106.” 1 
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If plaintiff after iſſue, and before trial, enter into part, the 
defendant may at the aſſizes plead this as a plea puis darein 
continuance in bar to plaintiff's action; but it is at the difere. 
tion of the juſtices whether they will receive it; but if they 
do, it ſtops the trial, and the plaintiff is not to reply to it at 
the aſſizes, but the judge is to return it as parcel of the re. 
cord of ni pri. Velo 180. Cro. Car. 261. | 

The tenant in poſſeſſion not appearing at the trial to conſeſ 
leaſe, entry and oufler, judgment was entered againſt can 
ejector. A. an attorney, brought a writ of error in the name 
of the caſual ejector, which he was ordered to nonpros at his 
own expence, and pay coſts; but was excuſed from farther 
cenſure, it a ing that he had been informed by ſome oi 
the Curſitor's clerks, that ſuch writ of error might be brought. 
Barnes, 181. | 
Mete, a writ of error will lie on a judgment in ejectment, 
quad recuperet, &c. Carth. 205. 8 g x 
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IF by any intendment a judgment in ejectment after a 
verdict can be made good, the court will do it. As 
where on error brought after judgment for plaintiff, that he 
recover his terms, when the declaration was on two ſeparate 
demiſes, by two different leſſors of the very ſame premiſſes, 
and for the very ſame term ; and though objected, that the 
judgment being to recover his ſerms in the plural number, 
was wrong, as both the leſſors could not have title to the 
ſame premiſes at one and the ſame time, the court affirmed 
the judgment. And the chief juſtice cited a caſe, Trin. 
4& 5 Geo. 2. Fiſher and Hughes, where, upon three de- 
miſes, by ſeveral leſſors of the ſame premiſſes, and judgment 
as to two demiſes, was entered for the ohintiff, and as 
to the other, for the defendant ; the objection being, that 
there was judgment both for the plaintiff and defendant, 
yet the court held the judgment right. 1 Wilſ. 1. S. C. 
Stra. 1180. E 

So, where after judgment to recover his ferm, when there 
were two demiſes of different lands, and error brought, and 
objected, that the judgment being in the ſingular number 
to recover his term, was wrong. Per cur. The judgment 
is to recover his term de & in tenementis prædict, which red- 
dendo ſingula ſingulis is well enough, for there is but one 
term in each part of the premiſſes. Stra. 835. 

But where on motion in arreſt of judgment, the words in 
the declaration being one meſſuage or tenement, which is 
too uncertain, as tenement is all a man holds, and after 
judgment, the ſheriff cannot tell of what to deliver poſſeſ- 
ſion, the court made a rule to ſtay judgment till cauſe 
ſhewn, and afterwards judgment was arreſted, Barnes, 174. 

The ejectment was brought for one meſſuage, with the 
appurtenances in the pariſhes of A. or B. or one of them; 
and though after a verdict for plaintiff, judgment was ar- 
reſted for the uncertainty. Barnes, 184. 

The Engliſh notice at the foot of the declaration, was 
ſubſcribed by the nominal plaintiff, inſtead of the caſual 
ejector, which the court held bad, and diſcharged the rule for 
judgment. Barnes, 172. The ſame caſe in B. R. H. 2 
Geo, 2. Barker v. Merificld. 

After verdict for plaintiff in ejectment, and motion in 
arreſt of judgment, becauſe the demiſe was laid on a day 
not then arrived, held to be no objection, Burr. 4 pt. 
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The death of the plaintifin ejectment, is no ground for 
motion to arreſt ele Aon 1 Mod. 252. : ? 

In ejectment againſt two defendants,” the declaration was, 
that he entered inſtead of they entered; and, on motion in 
arreſt of judgment, the court at firſt held it to be bad, but 
afterwards ordered it to be amended on the authorities of 
Cro. Fac. 306. And plaintiff had judgment, Salk, 48. 

. Treſpaſs and ejectment by original; motion in arreſt of 
judgment upon a fault in the original [for a bad original is 
not helped by verdict;] but the maſter certifying there was 
no original at all, the plaintiff had judgment, though in 
his declaration he recited an original. 1 Mad. 3. 

The plea of the landlords and tenants; who Had appeared 
with the Filazer, and entered into the common rule, was 
left in the prothonotary's office, entitled with the true name 
of the cauſe; but, by miſtake, in the plea was inſerted the 
name of the plaintiff's ier (as complaining) inſtead of 
that of the nominal plaintiff; upon which the attorney, 
conceiving the plea to be a nullity, ſigned judgment againſt 
the Ala cjeBor; which judgment, upon application to 
the court, was ſet afide with coſts. Barnes, 191. 

Where judgment is obtained againſt the caſual ejector, 
and a trial is not loſt, the courts will, on the defendant's 
application, his payment of coſts, and entering into the 
common rule, to confels Jeaſe, entry, and oufter, ſet aſide 
ſuch judgment in ejectment, (as well as in other actions) 
and' not put the tenant to the charge, inconvenience, and 
hazard of recovering back his poſſeſhon, by another action, 
Stra. 975- | | 

There is no diſtinction between a judgment in ejectment 
upon a verdi, and one by default; in the former, the 
plaintiff's. right is found, in the latter, confeſſed, Burr, 
Rep. 4 pt, 667. AER EG | 

A regular judgment in ejectment may be ſet aſide both in 
B. R. and C. B. Stra, 975. 

In the declaration in 3 the demiſe, the ville was 
omitted where the lands laid, but in the ſubſequent part, tbe 

ejectment was {tated to have been at Haſioell. And. it _ 
moved in arreſt of judgment, the court held thatit amoun 
to a, ſufficient certainty, that the lands lay in the ville of 
Hefwell, and diſcharged the rule. 2 Blackſ. Rep. 706. 


Of 


Of 
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Of Execution in EJſECTMENT. 


FF the plaintiff has judgment to recover his term, he may 
enter without ſuing out an habere facias poſſeſſionem; for 
where the land recovered is certain, the recoveror may 
enter at his own peril, and the aſſiſtance of the ſheriff is 
only to preſerve the peace. 2 Sid. 156. 1 Rol. Rep. 213. 
My 71. Palm. 263. ä ä 

But although, after judgment, the plaintiff is entitled to 
and may ſue out an habere facias poſſeſſunem, yet if he neglect 
to ſue out execution within a year after the judgment, 
he muſt bring a /cire facias to revive the judgment“ as in 
other caſes, otherwiſe the court will award a reſtitution 
quia erronice emanavit. 

The defendant in ejectment died, and a ſcire facias went 
out againſt the tertenants of the land, which was demurred 
unto, for that the heir was not named, nor was it alledged 
that any ſtrangers had intruded; but the court ruled it 
well, for the heir may come in as tertenant. Sid. 317. 2 
Keb. 143. But for this, vide Cro. Car. 295. 312. Cro. 
Fac. 506. 2 Brown, 145. 

In ejectment, there was judgment againſt the teſtator, 
and a ſci. fa. againſt the executor, without naming him 
terre-tenant; and it being objected, that in ejectment the 
defendant is ſuppoſed to be a diſſeiſor, and that the lands 
deſcend to his heir at law, the plaintiff took out a new 
ſcire facias, and amended the fault. Carth. 2. 

Judgment was for two meſſuages, and, after the year, a 
ſcire facias upon it recited a judgment of one meſſuage 
only; to which nul tie! record being pleaded, it was moved 
to amend it. But denied. For there may be ſuch a judg- 
ment; and this does not appear -to be erroneous upon the 
face of it. 6 Md. 310. 

But if the plaintiff hath a judgment, with ſtay of ex- 
ecution for a year, he may, after the year, take out his 
execution without the ſcire facias, becauſe the delay is by 


— 


It ſeems to have been doubted, whether a ci. fe. lay to 
revive a judgment in ejectment after the year, becauſe by the 
common law it lay only in real aQgions; and at the time of 
Wytm. 2. c. 45. which extends it to perſonal actions, the ter 
or poſſeſſion was not recovered in the action of ejectment; but it 
ſeems now agreed, that a /cire fucias lies to revive the judgment 
in this action after the year, as well as in others. Sd. 351. 


1 Salk, 258. Ld. Ray. 806. Comb. 250. 2 Keb. 307. Shin. 427- 


conſent 


- 
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conſent of parties, and in favour of the defendant; and 
the indulgence of the plaintiff ſhall not turn to his pre. 
judice, nor ought the defendant to be allowed any ad. 
vantage of it, when it appears to be done for his ad- 
vantage, and at his inſtance. Rol. Rep. 194. Salk. 258. 
6 Med. 288. Barnes, 132. 2 Barnes, 165, 166. 172. Sta. 
00. | 
5 ut it ſeems this delay of execution, being only the com- 
promiſe or agreement of the parties, is never entered on 
the roll; and therefore, after the year, the plaintiff ought 
to move the court for a ſcire facias, leaſt the execution 
ſhould be ſuſpended guza erronice after the year, without the 
ſeire facias. Keb. 785. 6 Mad. 288. and the above au- 
thorities. < | 
So if the defendant brings error after the year, after judg- 
ment given, and afterwards becomes nonſuit, the defendant 
in error may ſue out execution without a fire facias. Ld. 
* wo Cro. El. 416. 5 Co. 88. | 
ut if there is an injunction out of Chancery, he cannot take 
out execution after the year, without a ſcire facias, becauſe 
the courts of law do not take notice of Chancery injunction,, 
as they do of writs of error; for the latter is a judicial 
proceeding, appearing to them upon record; whereas, an 
injunction is not a matter of record, fo as the court can take 
notice of it. Stra. 301. , | 
But in the cafe of an injunction, the party may take out 
his execution within the year, and continue it down by 
vic. non miſit breve, and it will be no breach of the injunc- 
tion, which is only to prevent an actual execution. Salk. 322. 
pl. c- 6 Mod. 388. | 
The plaintiff may enter, pending a writ of error, upon x 
judgment in ag if he finds the poſſeſſion empty; 
for the writ of error binds the court, but not the- party. 
But then he muſt take care that he do not enter with force. 
Badger v. Llyd. Holt 199. Ld. Raym. 808. 
Alfter verdict for plaintiff, motion for leave to take out 
execution againſt the caſual ejector, non obſlante a writ of 
error brought by the defendant. Rule diſcharged, Per cur. 
In caſes where the landlgrd is admitted to defend without the 
tenant, the reaſon for judgment againſt the caſual ejector, 
per ſtatute, is, that under it, after an end of the ſuit, plain- 
tiff may obtain poſſeſſion of the premiſſes ſued for, which 
he could not do by virtue of a judgment againſt a perſon 
out of poſſeſſion. But where a writ of error is brought, 
there 
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there is not the leaſt reaſon to give plaintiff leaye to take 
13 till after a determination in error. Barnes, 208. 

ike motion denied in B. R. Jones v. Edwards. Stra. 1241. 

D. the landlord, was made defendant by rule, the tenant 
in poſſeſſion not appearing; after verdict for plaintiff, de- 
fendant, the landlord, brought a writ of error, and ſerved 
plaintiff's attorney with a rule, to be preſent at taxing coſts, 
Plaintiff — C's no judgment on the verdict, but moved the 


court, producing the po/tea ; and obtained a rule of courſe, 


ſor leave to take out execution againſt the caſual cjectar. 
Defendant perceiving this, allowed: and ſerved notice of his 
writ of error, and moved to ſtay proceedings on the Judg- 
ment. Per Cur, The writ of error is no ſuperſedeas before 
delivery to the clerk of the errors, to be allowed * . vide 
Meriton v. Stephens. Mich. 15 Geo. 2. where, fo far as ex- 
ecution had gone, it ſtood, and further proceedings only 
were ſtayed. In this caſe, the writ of hab. fac. poſſeſſionem 
was executed. No rule. Sykes on dem. Oates and others 
v. Dawſon. Barnes, 209. | | 

Rule to ſhew cauſe why an hab. fac. peſſeſponen ſhould not 
be ſet aſide, and poſſeſſion reſtored. Plaintiff obtained a 
verdict at the aflizes. 1 July, defendant brought error, 
which was allowed 29 O#. after; but entered into no re- 
cognizance, nor put in bail thereon, plaintiff not havin 
got coſts taxed on the final judgment (without which, the 
meaſure or quantum of the recognizance could not be fixed.) 
Plaintiff, for want of the recognizance required by the 
ſtatute, or bail within four days, took out a writ of hab. 
fac. poſſ. and by virtue thereof, on the 4 Nev. took poſſeſ- 
fon of the premiſſes, which the court held to be regular. 
Defendant ſhould have applied to ſtay execution, and then 
the court would have obliged plaintiff to have procured his 
coſts to be taxed : the writ of error is no  Juper edeas without 
bail. A judge would have taken bail if applied to. Rule 
diſcharged, Barnes, 212. 

Cauſe was tried at the ſummer aſſizes. October 27, after 
defendant allowed a writ of error, and ſerved plaintiff's at- 
torney with notice of the allowance; the writ of error was 
returnable in fifteen days of St. Martin. Judgment was not 


1 


„But in B. R. it is a Juperſedeas to an execution (not begun 
to be executed) as ſoon as allowed, and without notice. Salk, 
321. | 


Vide 1 Pol. title of /uper/eding, execution. | 
3 ſigned 


224 Of Gzeitmont. 
Of Execution in EjacTMEN TT; 


figned till after the return, viz. Dec. ab, and then plaintiff Ti 


took poſſeſſion. . And on motion to ſet aſide, the curt held, 
that the writ of hab. fac. paſſ. was irregular, and ordered 


poſſeſſion to be reſtored ; plaintiff's attorney to pay: coſts, * 
þ 


and, by conſent, no action to be brought. The judgment 
being of Michaelmas term, was. 
error. Barnes, 260. Nen n 
No new ejectment ſhall be brought by the defendant after 
judgment againſt him, till he has quitted the poſſeſſion, ot 
the tenants have attorned to the plaintiff, ſo as he be in 
poſſeſſion, and the defendant out. Sali. 258. 


A writ of poſſeſſion is to the following effect: 
GEORGE the third, Sc. To the ſheriff of * 
Whereas A. B. lately in our court, before us {or 'befote 
our juſtices, if in C. B.] at Vguminſler, by-bill without 
eur writ, and ly the judgment of the ſame court, [if by 
eriginal, ſay by the judgment of the ſame court] recovered 
againſt C. D. his term yet to come of and in one meſfrapt 
&c. with the appurtenances, ſituate, lying, and being at 
in your county, which F. F. on the — day 
— demiſed to the ſaid A. to hold arc e joy to 
the ſaid A. from the —— day of then laſt paſt, 
unto the full. end and term of years thence next 
enſuing, and fully to be compleat and ended; by vinu 
of which faid demiſe, the ſaid J. entered upon che fait 
tenements, with the appurtenances, and was poſſeſſed 
thereof, until the ſaid C. afterwards, to wit, on the 
day of in the yeat aforeſaid, with foret 
and arms entered into the ſaid tenements, with the ap- 
purtenances, and him the ſaid A. from his farm aſoreſai 
ejected, put out, and amoved, his ſaid term therein 0 
being expired; and him ſo ejected, put out, and\amoved 
from his poſſe ſſion of his ſaid farm, hath withheld, and 
ſtill doth withhold, whereof the ſaid C. is convicted, 2 
appears to us upon record. Thereſore, we command 
ar that without delay you cauſe the ſaid 4. to ham 
is poſſeſſion of his farm aforeſaid, yet to come of und in 
the tenements aforeſaid, with the appurtenances, and how 
you ſhall execute this our writ, make appear te us. or to 
our juſtices] at miner, on, Cc. [the wn and 
have then there this-writ.. cl Ee 244 rol 
Witneſs, &c. | br renn. 


For other forms, ſee the various books of entries. 
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The writ of poſſeſſion bas relation to its teſte, though it be 
not actually ſued out till after the death of the leſſor of the 
plaintiff ; yet if teſted before his death it is regular. Burr 
| 4 pt: 1971. ; g g 
he words of the writ are quad habere facias poſſeſſanem; 
ſo that-thers muſt be a full and actual poſleſſion given by 
the ſheriff, and conſequently all power neceſſary for this 
end muſt be given him; and therefore if the recovery be of 
z houſe;' the ſheriff juſtify breaking open the door, if 
he be denied entrance by the tenant, becauſe the writ can- 
jot be otherwiſe — 5 G. 91. b. Law of Ziedm. 108. 
The ſheriff is to give paſſeſſiun, upon the plamtiff*s ſbewing, 
und at the plaintiff's peril; who is, at his peril, to take 
vllefion of no more than he is entitled to. Yide Burr. Rep. 


15 4005 has been directed to try whether the ſheriff had 
livered poſſeſſion properly according to the recovery. Ibid. 
if plaintiff recovers ſeveral meſſuages in the poſſeſſion of 
liferent perſons, the ſheriff muſt go to each houſe, and de- 
Iver the poſſeſſion thereof; and this is done by turning the 
zants-out of each of the houſes ; for the delivery of one 
liuage in the name of all, is not a good execution of the 
tj decauſe the poſſeſſion of one tenant is not the poſ- 
fion of anacher; but each hath his ſeveral poſſeſſion. Law 
C Ejeftm. 108. eto Ba 
the ſheriff turns out all perſons he can find in the houſe, 
| gives the plaintiff,” as he thinks, quiet poſſeſſion; and, 
der the ſheriff is gone, there appears ſome perſons to be 
ring in the houſe, this is no good execution; and there- 
ue the plaintiff ſhall have a z-w habere facias poſe ionem; 
ells. Leon. 145. 


to e common 


y where the lands are. Roll, Rep. 410. 


— = I r 


d, | ry is of land, and the plaintiff demanded 
mand ere than he recovered, the ſheriff uſed formerly to give 
+ hive eon of one or two acres in the name of all, which the 
nd in Watiff recovered, in order to be fafe from an action of 


| paſs, by giving that which was not recovered ; but now, 
or to this day, in the caſe of recovering leſs than was demand- 
5 am the plaintiff uſually gives the ſheriff ſecurity to indemnify 
from the defendant ; and then the ſheriff gives execution © 
tw i - which the plaintiff demands under his judgment. Law 
WE. 110. | 
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Judgment was for one meſſuage, and the ſheriff delivered 
poſleſion of two fas it was ſaid] a lath and plaiſter being 
run up the middle of the meſſuage, and occupied by tw 
families, but it was held a good execution. Anon. 18 
Ezjectment was for five erghts of a cottage, and the ſherif I fen 
gave poſſeſſion of the whole to the plaintiff, who was tenant of 
in common. Per cur. This is wrong, che writ ought to fer 
have purſued. the verdict; let there be a rule upon the ſherf WW - 
and: the leſſor of plaintiff, to reſtore the tenant to three ei Me 
parts of the premiſſes, otherwiſe, he will be forced to bring 
another ejectment for the ſame, 3 M iſſ. 49. 

A moiaty may be recovered in ejectment for an entirety. Wl, 
A rule was made for the leſſor of plaintiff and his att: 7 
ney, to pay the tenant his coſts of the application, and x- 
ſtore his goods, they having entered a general judgment, 
and taken out a general writ, and; thereby taken poſſeſſon 
of the whole, premiſſes and removed the goods, when th 
defendant - had obtained a rule to defend for two third, 
Barnes, 1. 1445 M n ERS Rs 
A 23 irregularly obtained was ſet aſide, and tie... .. 
poſſeſſion given upon the execution ordered to be reſtore, i; 005 
But the leffor of plaintiff (who held the policflion) abſcon- Wh; 
ing, the rule became ineffectual; whereupon it Was moved, 
on behalf of the late tenants, for a writ. of reſtitution, which 
the court awarded accordingly. Barnes, 10 . d 
In ejectment after a verdict, and writ of error allowed, i. .*.. 
no recognizance is entered into, nor bail put in, the plai 
tiff may ſue out his execution. Sppl. to 2 Barnes, 30. Ast r. 
bail on error in ejectment, vide the ſtat, 16, 17 Gar, 2. Tue 
and 4 Burr. 2501. and poſt title Bail in error, where requyWy 1 


" 


fi my „ $4574 4 n > "Ig ig. 

ps attachment was granted abſolute in the firſt, inſtance: * of 
againſt the tenant in poſſeſſion, on affidavit that he had beftachn 
ſerved with a rule of court, made abſolute, for delivering Mn my 
the poſſeſſion, and had refuſed ſo to do, Davies en dem. Witt. 
Povey V. Doe. Zafl. 13 Geo, 3 2 Blacij. Rep. 892. ' But 


ntitled 
ines is tu: 


untiff 
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Of quieting the Plaintiff, and of relieving him 
when his Poſſeſſion is diſturbed. 


THE writ of execution in ejectment is only returnable at 
the inſtance and election of the plaintiff, for the court 
will not direct the writ to be returned at the inſtance of the 
tefendant ; which ſeems to be left to the choice of the plain- 
of, that he may take what is moſt for his advantage, in order 
to haye the full benefit of his judgment ; and the way to that 
s, to ſuffer him to renew the execution at his pleaſure, till a 
new execution be had; but he cannot renew execution, after 
he has once procured the writ of poſſeſſion to be returned 
and filed ; becauſe it then appears on record, that the plaintiff 
hath had the benefit of his ſuit, and then to award a new exe- 
cution would be aum agere, and conſequently ſuperfluous ; 
and therefore the court will never oblige the Sheriff to make 


85 Ra Ro the plaintiff's deſire. Rol. Mr. 386. 2 Keb. 
115. Kol. Rep. 353. ld. Raym. 252. 346. 482. 718. 725. 
1th 12 Carth. 496. Salk. 260. pl. 1. 5 Ved 443. 

n. f the writ is once returned, though not filed, it ſeems no 


pew babere facias ſhall iſſue, becauſe when the return is made 
becomes a record, which the court then is entitled to. 2 
brown 216. + 
When the writ is not returned, in order for a new writ, 
ere muſt be a ſuggeſtion, that vicecomes non miſit breve ; but 
Mis new writ cannot iſſue, till the return of the firſt writ is 
ut; becauſe till that return is paſt non confkat to the court, 
ut that the Sheriff may do his duty, and the plaintiff thereby 
ave the full benefit of his judgment, and fo no new writ ne- 
ary. Palm. 289. . | 
The writ is not executed, nor the execution compleat, 
il the Sheriff and his officers are gone, and the plaintiff left 
quiet poſſeſſion. If the officer 1s diſturbed in the execu- 
on of the writ, on affidavit thereof, the court will grant an 
achment againſt the party, whether the defendant or 2 
anger, becauſe the writ is the proceſs of the court, and the 
ce is a contempt of its authority, 6 Mod. 27. 
But after poſſeſſion once given, and a diſturbance thereof, 
it law makes a difference where the plaintiff is turned out 
the defendant himſelf, and where by a ſtranger: If by the 


ew habere facias or an attachment, becauſe the defendant 
imſelf ſhall never keep that poſſeſſion, which the plaintiff is 
— ititled to, and has recovered by due courſe of law; but if 
if 0 
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endant, and the writ not returned, the plaintiff may have a · 


is turned out by a ſtranger after execution executed, the 
untiff is put to his new action upon an indictment of forct- 
ble 
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Of quieting the Plaintiff, and of relieving kim 
when his Poſſeſſion is diſturbed. 


De entry, where the force will be puniſhed, becauſe the title 
was never tried between the plaintiff and a ſtranger ; and the 
ſtranger may claim the land by title patamount the plaintif, 
or he may come in under him, and then the recovery 29/ 
execution in the former action ought not to hinder the 
ſtranger from keeping that poſſeſſion which he may have: 
right to; and if the law were otherwiſe, a plaintiff, by virtue of 
an habere facias, might turn out his own tenant, who came in 
after execution executed; whereas the poſſeſſion was given 
him againſt the defendant * and not againſt others nut 
party to the ſuit. RateliF v. Tate. Keb. 479. 1 Salk. 311. 
In the caſe of Fortune and Johnſon, on motion for an at. 
tachment oppo Fenn, for ejecting the plaintiff who ha 
been put into poſſeſſion by an habere * the court made 

no rule, becauſe it appeared that Fo * claimed under ar 
elder judgment, and it was title againſt title, and therefore 
left them to take their courſe at law. Style 318. 

The plaintiff had judgment, but by agreement afterwards, 
the defendant was to hold for the reſidue of his term, and at- 
cordingly held for ſome time; then the plaintiff took out an 
babere facias, and executed it: upon which the defendant 
moved for reſtitution on the agreement, which the court re- 
fuſed, and left him to his action on the agreement, for the 

judgment was ruled abſolutely. But if the Judgment had 
| deen with a ceſſat executis till ſuch a time, there if the plain. 
tiff takes out execution within the time, the defendant ſhal 
have reſtitution, becauſe the judgment was entered with the 
limitation. Style 408. Law of Eject. 113. 

But quære, how does this appear to the court, ſinee it ſeems 
a ceſſat executio is never entered on the roll? The difference 
ſeems to be between a judgment by confeſſun, and on verdi, 
where the former. is given with a ceſſat executis; and ther, 
if the execution is taken out contrary to the agreement, the 
court will ſet it aſide, and puniſh the attorney: but where 
judgment is given on verd:, the verdict is the foot anc 
ground of the judgment, and the court will not take notic 
of agreements between the parties, but leave them to the 
remedy, | | | 
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Of bringing a new or ſecond EJECTMENT. 


ON E great advantage attending this action is, that a man 
map have a remedy totes groties, in being allowed to 
bring as many ejectments as he pleaſes [10 od. 1,] which 
has ſometimes proved a great miſchief, but is ſtill without re- 
medy ; for though it has ſometimes been attempted in chan- 
cery, after three or four ejectments, by a Bill cf peace to eſta- 
Kiſh the prevailing party's title, yet it hath always been de- 
nied to alter the courſe of law, tor that every termar may 
have an ejectment, and every ejectment ſuppoſes a new de- 
miſe, the co/?s in ejectment are a recompence for the 
trouble and expence to which the poſſeſſor is put. But where 
1 the ſuit begins in Chancery for relief touching pretended in- 
ot cumbrances on the title of lands, and the court has ordered 
has WI the defendant to purſue an ejectment at law, there, after one 
ade or two ejectments tried, and the right ſettled to the ſatise 
r an faction of the court, the court bath ordered a perpetual in- 
fore junction againſt the defendant, becauſe there the ſuit is firſt 
attached in that court, and never began at law; and ſuch pre- 
ard, WI <<dent incumbrances appearing to be fraudulent, and inequi- 
| 2c. I fable againſt the poſſeſſion, it is within the compaſs of the 
+ zo I court to relieve againſt it. 
dam Formerly if one had a verdi& in ejectment, and coſts 
t te: taxed, and an attachment iſſued for the nonpayment of thoſe 
c the coſts, the defendant ſhould not have an ejectment in the fame 
ba court againſt the plaintiff till thoſe coſts were paid, but he 
Jain might proceed in another court; and the reaſon was, becauſe 
ſhall ne court would have obedience paid to their rules; but ano- 
n te fer court could not take cognizance of tes rules of a 
diſtin court. Sid. 279. 8 Mod, 225. Stra. 548. 554. 
seems 681. 2 Stra. 1152. 

But where H. brought an ejectment in C. B. and at the 
alkzes. was nonſuited, and coſts were taxed on the nonſuit, 
and then he brought a new ejectment in C. B. and upon a 
rule. being there made to ſtay proceedings till the coſts of the 
hirſt nonſuit were paid, he brought an ejectment in B. R. that 
court ſtayed proceedings there alſo, upon producing the rule 
of the court of C. B. and made a like rule there, 2 Barnes, 
10% , 1. Salk, 255. | 

ow all the courts conſider a former ejeci ment in another 
court, as one in the ſame court, and will ſtay proceedings in 
2 ſecond, till the coſts of a former are paid, Barnes, 133. 
2 Blackſ. Rep. 1158. 

No new ejectment ſhall be brought by. the defendant after 
recovery againſt him, till he has quitted the poſſeſſion, or 
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230 Ot Ejeltment. 

Of bringing a new or ſecond EfxcTMEnT, 
the tenants have attorned to the plaintiff; ſo that he be in 
poſſeſſion, and the defendant not. Salk. 258. pl. 12. 

The court would not ſtay proceedings in one ejectment 
till the event of another was determined. Barn. K. B. 45. 

But proceedings in a ſecond ejectment were ſtayed till the 
ſpecial verdict in the former was determined. And. 298. 2 
Stra. 1105. | | 

F. obtained judgment on a verdict on his demiſe againſt 
Lady G. Upon this ſhe brought a writ of error, and pending 
the ſame, delivered a declaration in ejectment to the tenants 
in poſſeſſion upon her own demiſe. And now the ven 
moved for the common rule, and it was denied. For 
Halt, no new ejectment ſhall be brought b 1 after re- 
covery againſt him, till he has quitted poſſeſſion, or the 
tenant has attorned to the plaintiff. For if the plaintiff gets 
judgment in this laſt ejectment, and the firſt judgment is 
affirmed, then he renders it needleſs and ineffectual by this 
ruling judgment, upon which he takes out execution to re- 
cover his poſſeſſion. The rule for judgment againſt the ca- 
ſual ejector is in the power of the court, upon what terms 
the court thinks fit. My lady muſt ſhew us a different title, 
or we will not grant the rule. 5 LE 

The ſame thing was done in another caſe, Hil. 2 An. 
B. R. where the defendant in ejeAment, pending a writ of 
error, delivered a new declaration in ejectment, and the court 
was moved that the coſts miſs be firſt paid, The court 


thought the payment of coſts ſuſpended by the writ of error, 
but ſtayed all things for the reaſons before given. 


- 


Of 
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Of recovering the MEsNE PROFPITS. 
iu BEFORE the time of Hen. 7. plaintiffs in ejectment did 


not recover the term; but until about that time the meſne 
urs to the ejector, were the meaſure of the da- 
mages given the cjecled. So that by the old law and practice 
M in ejectment, the plaintiff recovered nothing but damages, no 
term was recovered ; but when it became eſtabliſhed that the 
term ſhould be recovered, the ejectment was put into the 
WY [01.1 of a real action; the proceeding was in rem, and the 
thing itſelf; the term only then was recovered, and nominal 
damages, but not the meſne profits; whereupon a mode of re- 
ir {covering the meſne profits [after the ejectment had been tried, 
and the plaintift had recovered poſſeſlon] in an action of treſ- 

er aſs was introduced, and grafted upon the preſent fiftion in 
the oqecment; and the action of zreſpaſs for the meſne 4 0 is 
vets bet in the ae of the ejectment at common law, which was 

. Watrue, and not a fictitious action, and nothing more than an 
thi * of . Vide 3 Will. 120. and Alin v. Parker, 

rr. 4 pt. . | | 

yl Actions for meſne profits tend to create double expence; 
ms de plaintiff ſhould be ready at the trial of ejectment to prove 
ite. lis damages. Barnes, 87. | 
"WM !t was ſettied by all the judges in Min v. Parker, 32 Geo. 
Jn 2. on a caſe reſerved, that in treſpaſs againſt the tenant in poſ- 
ir of eon for mene profits, either by the leſſor or the nominal 
our laintiff, after a recoyery in ęjectment, the plaintiff need not 
ourt love 3 title; but it is ſufficient to produce the judgment in 
ror, W*-<tment, and the writ of poſſeſſion executed, and to prove 

ne value of the profits, and thereupon he ſhall recoyer from 
the time of the demiſe laid in the declaration. Burr. Rep. 4 
jt. 668. Barnes, 472. 

But where the judgment was againſt the caſual ejector, and 
no rule entered into, it was held that the leſſor cannot main- 
tain el for the meſne profits without an actual entry but 
aiter where the judgment is againſt the tenant in poſſeſſion, 
and he entered into a rule; for then he is eſtopped. O#, 
Ira. 8. | 
In caſe the plaintiff can prove his title accrued before the 
time of the demiſe, and prove the defendant to have been 
longer in poſſeſfion, he ſhall recover antecedent profits; but 
tien the defendant may controvett the title, which he cannot 
the plaintiff goes for no longer time than is contained in 
tne demiſe : becauſe being tenant in poſſeſſion he muſt have 
Of been ſerved with the declaration, and therefore the record is 
gainſt him concluſive evidence of the title, But againſt a 
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Of recovering the MESNE PROFITS. 


precedent occupier, the record is no evidence, and thereforg 
a ſuch a one, it is neceſlary for the plaintiff to prove his 
e, and alſo to prove an actual entry: for treſpaſs being a 
3 og be maintained without it. Vide Bull 
"Ni. Pri. 87. 1 
But 7 Should the plaintiff in an action of treſpaſs for 
meſne profits go back for damages till the time his title ac. 
crued, and the defendant have been in poſleſſion, he may pro. 
te& himſelf by the ſtatute of limitations, from all damages, 
but for the laft fix years. Bull. Ni. Pri. 88, - 
An action for meſne profits may be brought in the name of 
either the nominal plaintiff, or his ler, againſt the tenant in 
poſſeſſion ; whether he be made party to the ejectment, or ſuf. 


judgment to go by default. | 
| if the action be brought, after judgment by default, againſt 
the caſual ejector, it is uſual for the plaintiff to recover the 


cofts'of the ejectment, as well as the meſne profits. Bul, 
Ni. Pri. 88. © | | 
And in caſe the action be brought by the nominal plaint 
in ejectment, the court on application will ſtay the proceed. 
ings therein till ſecurity is given for the coſts. Agreed. {iid 
If one tenant in common recovers in ejectment againf aro- 
ther, he may have treſpaſs for the meſne profits. 3H. 118, 
The defendant cannot pay money into court in an action 
for meine profits after recovery in ejectment. 2 HW. 115. 
In an action for mene profits, the parcels muſt be men. 
tioned, or defendant may plead the common bar. 
In actions for meſne profits, nothing but the judgment in 
ejekkment, and execution thereupon, and the value of the 
meſue profits, can be given in evidence, and not the title; 
F wiſe trials would be infinite. 

Ff in ejectment there is a verdict for plaintiff, and defen- 
dart bring error, and Enters into recognizance to pay coſtsin 
cafe of nonſuit, &c. purſuant to the fatute of Charles the St 
rund; and he be nonſuited, &c. defendant in error need not 
bring a ſcire fatias, or debt on the recognizance, but may ſu 
vit'an , or writ of enquiry, to recover the meſne profit 
Fince the firſt judgment in ejectinent. Short v. Heath, Mich, 


— 
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of the Action of RxYLEVIN. 
WM FIOODS, Vc. are only repleviſable when they have 
is been taken by way of diNreſs; and therefore replevin 


2M 555 rem rounded upon a diſtreſs, being a re-deliverance 
. of the — or cattle Abrede 15 the poſſeſſor, on 
ſecurity given by him to try the right, and to re-deliver 
the things diſtrained, if judgment be given againſt him. 
G. Lit. 145. ; 
The action of replevin is of two forts; 1. In the detinet. 
2. In the detinuit; and may be brought in any caſe where 
a man has his goods or cattle taken from him by another, 


by way of 2 ; 

Where party has had his goods re-delivered to him 

the ſheriff upon a writ of replevin, or upon a plaint 
levied before him, [which by the ſtatute of Maribridge 52. 
Hen. 3. the Sheriff may take out of the county court, and 
make replevin preſently] the action is in the detinuit, where- 
fire he detained the goods, &c. but where the Sheriff has not 
mae ſuch replevin, but the diſtrainer ſtill keeps poſſeſſion, 
1 the action is in the detinet; wherefore he detains the goods, 

ec. However, of late years, no action has been brought 


(oil, in the detinet, though there is much curious learning in the 
ano. old books concerning it. | 

118, The advantage the plaintiff has in bringing an action of 
on Bi replevin in the detinet, inſtead of an action of treſpaſs de 
15. bots aſportatis, is, that he can oblige the defendant to re- 


men. deliver the goods to him immediately, in caſe upon making 

his avowry they appear to be repleviſable ; but as he may 
more ſpeedily have them delivered immediately after they are 
diſtrained, by application to the Sheriff, the action in the 
tite; Wl Ainet has fell into diſuſe, and is never brought, unleſs the 
diftrainor has efloined the goods, ſo that the ſheriff cannot 


lefen- get it them to make replevin ; and then it may be brought 
4 a in the detinet : Whereupon, after avowry made, the plaintiff 
» 


may pray that the defendant gage deliverance; or he may, 
d not BY upon the return of elengavit to the Loa writ of replevin, 
ay ſue I have a writ to the Sheriff, commanding him to take other 
prot beaſts, c. of the defendants in withernam; but then, if the 
defendant, before the return of the w:thernam, appears to 
the writ of replevin, and offers to plead non cepit, it ſhall 
ſtay the withernam; for the defendant ſhall not be con- 
cluded by the return of the clongævit, becauſe the Sheriff can 
make no other return, where he cannot find the thing to be 
replevied, 

The 
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Of the Action of ReyLEvin;. 


The word withernam, is a term, which ſignifies a ſe. E 
cond or reciprocal diſtreſs, in lieu of the firſt, which Was 0 
eſloined. The writ of capias in tuithernam, is a writ: there. is me 
fore to the Fheriff, Ar him to take other goods, ſpeci: 
&c. of the diſtrainors, in lieu of the diſtreſs formerly taken ¶ court 
and efloined or withheld from the owner. So that here is Where 
now diſtreſs againſt diſtreſs, one being taken to anſwer. the A 
other by way of repriſal, and as a puniſhment for the ille. Wy pl 
gal behaviour of the original diſtrainor. For which reaſon, N becat 
goods taken in withernam, cannot be replevied, till the Wo hir 
original diftreſs is forthcoming. Ld. Raym. 475. to thi 
the perſon taking the goods claims property in them MW repl 
before the Sheriff, he cannot make replevin af them: Bu gatut 
then the plaintiff may ſue out a writ de proprietate probanda, ¶ comn 
upon which the Sheriff muſt have an inqueſt of office; and if, N at i 
upon ſuch. inquiſition, the property is found in the plain- If 
tiff, the Sheriff ſhall make replevin; otherwiſe not. But Nan 
though the property is not found in the plaintiff, he is no: An 
concluded, for he may till have his action of replevin in 
the detinet, or of treſpaſs. But if in an action of replevin Nuis c 
the defendant plead property, and it it be found for him, the Hr. N. 
plaintiff is thereby concluded. If 1 
Therefore, he that brings replevin muſt have an abſo- Nuri 
Jute, or at leaſt a ſpecial property in the thing diſtraineg; 
and therefore, ſeveral men cannot join in a replevin, ualels MW An 
they be joint-tenants, or tenants in common. C. Lit. 145. Ne co 
— may have a replevin of a taking in vita 10a. Neontet 
toris; for this affirms the property to remain. Bro. Rep, 59, 
Sid. 82. lavi þ 
So if the cattle or goods of a feme ſole be taken, and ſhe Wnmec 
afterwards intermarry, the huſband alone may have re- | 


plevin; but if they join, and there be a verdict for them, MW If k 
judgment will not be arreſted, becauſe the court will {Whinti 

reſume them jointly intereſted (as they may, if a diſtreſs Nas, : 
C taken of goods, of which a man and woman were joint- 


\ tenants, and afterwards intermarry :) the avowry admitting 


the property to be in the manner it is laid, Vide Bull. M. Upc 
ri. 53. | [raine 
Nite, When an actof parliament orders a diſtreſs and fale of Wlevy t 
goods, this is in nature of an execution, and replevin does not lie. 
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Where REePLEviN may be brought. 


12 action of replevin may be brought either in B. R. 
or C. B. by writ made returnable therein; but the action 
i moſt uſually commenced in the county court, though by 
ſpecial cuſtom a replevin may be brought in an hundred 
court, Sc. or other court of record, that may hold plea 
thereof, Vide Salk. 580. 2 Inflit. 139. 3 Mod. 56, &c. 

A replevin lies two ways in a county court, by writ and 
by plaint. However, it is ſeldom brought by writ there, 
becauſe the plaintiff may have his goods or cattle reftored 
to him more ſpeedily, by levying his plaint there, according 
to the ſtatute of Maribridge 52 Hen. 3. c. 21. which gives 
em Wh: replevin by plaint, either in or out of court; till which 
But Wfatute, the Sheriff could not replevy by plaint. For, at 
da, common law, the Sheriff could replevy U writ only, and 
| if, dat in his county court. Vide Ld. Raym. 219. 
un- If the replevin is by writ there, the writ iſſues out of 
But {WCancery, and is in the nature of a juſticies. 2 Inflit. 240. 

not And if he does not return it, or does nothing upon it, 
1 in the plaintiff may have an alias, in which is inſerted uſual] 
evin {ſtiis clauſe, that he make replevin, vel cauſam nobis fignifices. 
, the . N. B. 68. E. And after that a pluries. 

If the Sheriff makes replevin, he need not return the 
writ; but if he does not, he ought to return the cauſe. 


bſo- 


ned ; : H. 7. 5. ö. 

alels And it he does not, an attachment lies againſt him to 
45. Ne coroners, commanding them to attach the Sheriff for his 
tejta- contempt, and in the interim make replevin. Reg. 81. 


To any of theſe writs, the Sheriff cannot return a man- 
wi ballive, &c. For by W:/tm. 1. 17. the Sheriff ought 
nmediately to enter the franchiſe, and make deliverance. 
NM. B. 58. F. 0 x 
If he does not replevy, and makes any other return, the 


50 
d ſhe 


E fe- 


them 


will laintiff mall have a capias in withernam; and after that, an 
iſtreſs Nlias, and a pluries capias in withernam. | 
joint- W But as replevin by plaint is the moſt uſual and expedi- 
itting Nous, I ſhall ſhew how to proceed therein. 
I. M. Upon plaint made to the Sheriff, of goods or cattle di- 

rained, he, by parol or precept, may, by his bailiff, re- 

ſale of levy them. 2 hifi. 139. F. M. B. 69. E. Per Lit. g 
wt lie, dw. 4. 48. 5. | 


And it is not neceſſary for the plaintiff to ſtay till the 
ounty court is held, before he makes plaint, if the plaint is af- 
rwards entered there. bid. And the Sheriff may make deli- 
france, though the goods or cattle are above the value of on 5. 

* 
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Where ö REPLEVIN- may be brought. 


ſtat. 1 & 2 P. & M. c. 12. fe! SM 64 For the 'more 
y delivery of cattle diſtrained, the Sheriff muſt Shay 
| deputies at leaſt in his bailiwick, dwelling not above 
twelve miles one from the other, to make repleyins; who 
have authority in his name, to make replevins 5 deliver. 
ances, Oc.“ 

Note, To impound cattle in another cou ney, does not 
make the diſtreinor a treſpaſſer, though it 8 ſubject him to 
reer vin by plaint, 

rant rep ins and may 
Moy che; inthe county court, yet if any thing . — 
5 the freeboli come in queſtion, or ancient demenſe be pleaded, 
the Sheriff can proceed no further: nor can any ſuch pro. 
ceedings be carried on in the humdred-court, court - baron, o 
7 court Claiming a juriſdiction herein by preſcription, 
. | 6. 30. 1 7. 6. G. Lit. 145. 

7:84 when the king is party, or the'taking is in right of the 

grown, che Sheriff 1s yo ret Bre. Rept. þl. 3: Brown, 1, 
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Of finding Pledges in RxrLEvIx. 


1295 making replevin, the ſheriff ought to take two 
kinds of 1 pledges of proſecution by the com- 
mon law, and pledges. pro retorno habendo, according to the 
ſtatute N eim. 2. c. 2. by which it is provided, «© That 
heriffs or bailiffs from thenceforth ſhall not only receive 
of the plaintiff, pledges for the purſuing of the ſuit, before 
they make deliverance of the diſtreſs, but alſo for the re- 
turn of the beaſts, if return be awarded; and if any take 
fledges otherwiſe, he ſhall anſwer for the price of the 
beaſts ; and the lord that diſtrains ſhall have. his recovery 
by writ, that he ſhall reſtore to him ſo. many beaſts or cat- 
te; and if the bailiff be not able to reſtore, his ſuperior 

ſhall reſtore.” | | | | 
The pledges. for proſecution; in this, as in all other ac- 
tons, are now become nominal perſons ; but the. pledges pro 
retorns habendo, ought to be real and reſponſible. perſons ; 
for an action lies againſt the ſheriff if he omits to take theſe 
pledges, or if he takes thoſe that are inſufficient; for the 
party may have a ſcire facias againſt the pledges, where 
the ſuit is in any court of record; and if it is in any court 
not of record, as the county court, hundred court, &c. he 
may have a precept in the nature of a ſcire facias againſt 
theſe pledges, though not a ſcire facias : becauſe a ſcire 
facias ought to be grounded on a record. £94; Raym. 278. 

mb. 1, 2. 5935 

But as ſheriffs became remiſs in their duty, and often ne- 
gected taking theſe pledges pro retorno habende; or if any 
were taken, 2 the moſt part they were found to be indi- 
gent and irreſponſible people; the ſtat. of 11 Geo. 2. c. 19. 
J. 23. for the better ſecuring the payment of rents, and 
preventing frauds by tenants, enacts, « That to prevent 
vexatious replevins of diſtreſſes taken for rent, all ſheriffs 
« and other officers, having authority to grant replevins, 
„may and ſhall, in every replevin of a diſtreſs for rent, 
take in their own names, from the plaintiff, and two re- 
4 ſponſible perſons as ſureties, a bond in double the value 
* of the goods diſtrained [ſuch value to be aſcertained by 
“the oath of one or more credible witneſs or witneſſes not 
« intereſted in the goods or diſtreſs, which oath the perſon 
granting ſuch replevin is hereby authorized and required 
to adminiſter] and conditioned for proſecuting the ſuit 
with effect and without delay, and for duly returning the 
“ goods and chattels diſtrained, in caſe a return ſhall be 
„awarded before any deliverance be made of the diſtreſs; 
7 4 and 
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« and that ſuch ſheriff, or other officer as aforeſaid, taking 
any ſuch bond, ſhall, at the requeſt and coſts of the 
< avowant,' or perſon making conuzance, aſſign ſuch bond 
to the avowant or perſon aforeſaid, by indorſing the ſame, 
and atteſting it under his hand and ſeal, in the preſence 
of two or more credible witneſſes; which may be done 
< without any ſtamp, provided the aſſignment, ſo indorſed, 
< be” duly ſtamped before any action be brought thereon; 
and if the bond fo taken and aſſigned be forfeited, the 
avowant, or the perſon making conuzance, may bring an 
action, and recover thereupon in his own name; and the 
court, where ſuch action ſhall be brought, may, by a rule 
of the ſame court, give ſuch relief to the parties, upon 
< fuch bond, as may be agreeable to juſtice and reaſon; 
4 and ſuch rule ſhall have the nature and effect of a defea- 
fgance to ſuch bond.“ 0 | 

An action on the cafe was brought againſt a ſheriff for 
taking inſufficient pledges upon a replevin; to which he 
pleaded not guilty ; and a verdic being found againſt bim, 
and a judgment given thereon in the court of C. B. ona 
writ of error in B. R. it was objected, 1. That an action on 
the caſe was not the proper remedy; 2. Suppoſing ſuch 
action lay, that there ought to have Lein a ſcire facias firſt 
ſued out againſt the pledges. As to the firſt, the court 
held, that the party diſtraining has, by the ſtat. Veſtm. 2. 
an intereſt in the pledges; and if the ſheriff omits to take 
ſuch, or, which is the fame thing, takes inſufficient ones, 
he is aggrieved, and conſequently entitled to his action.— 
2dly, That though a ſcire facias may be brought againſt 
the pledges, yet it does not follow from thence, that an 
action does not lie againſt the ſheriff ; and ſuch ſcire facias, 
which is only to certify the ſufficiency of the pledges, is the 
leſs neceſſary in the preſent caſe, ſuch inſufficiency being 
ſet forth in the declaration, and found by the verdict. Ht. 
13 Geo. 2. Pattiſon and Protuſe. 
Nite, In ſuch action againſt the ſheriff, ſome evidence 
muſt be given by the plaintiff of the inſufficiency of the 
pledges or ſureties; but very flight evidence is ſufficient to 
throw the proof on the ſheriff, for the ſurcties are known to 
him, and he is to take care that they are ſufficient. Saun- 
ders v. Darling and another, Sittings at IVe/tm. Tr. 10 Geo. 3. 
In Richards v. Afton. Tr. 18 Geo. 3. C. B. It was held, 
that the high fheriff, and under-ſperiff, and replevin clerk, 
are all anſwerable to the defendant in replevin for = ſuf- 

. 4 ciency 
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bciency of the pledges; de retorno habendo. 2 Blackſ. Rep. 

Qn #?! ' > Tf 9j „D. | 
"ye the foregoing . caſe of Richards and Aon, 2 Blackf. 
Reb. 1220. The, diſtreſs was for rent, and on replevin 
brought, the defendant. had a verdict, with damages and 
colts.to- 57 J. 154. and to the writ of retorno habends there- 
upon ſued out, the ſheriff returned an eſloignment; on which 
application was made to the replevin clerk for the names of 
the pledges taken, according to the ſtatutes em. 2. and 
N C. 2. in order to call upon them; but he from time to 
time evaded and delayed ſo doing, Whereupon,' on appli- 
cation, the court made a rule, on the replevin clerk, the 
uuler-ſheriff, and county clerk, to diſcover. the names of the 
aldges taken upon granting the replevin ; and to ſhew cauſe, 
why they ſhould not pay the defendant the 57 l. 155. reco- 
rered, together with the coſts of the application. The 
replevin clerk ſhewed no cauſe, but made affidavit of his in- 
ability, through illneſs, to do buſineſs ; the under-ſberiſf and 
county clerk ſhewed for cauſe, that they were entirely igno- 
rant of the matter, having nothing to do with the replevin 
dent, who was appointed by the ſheriff under the ſtat. 1 and 
2 Philip and Mary. The court then enlarged the rule till 


the laſt day but one of the term, and ordered the high ſheriff - 


to be d. When it was held, that the Heri, under- 
heriff, and replevin clerk, are all anſwerable to the defendant 
for the pledges, They therefare diſcharged the rule againſt 
the county clerk ; but with regard to the other three, they 
made the rule abſolute. | | 

In C. B. defendant moved to amend his return of refals 
fled in Mich. term, by adding pledges. In the eplevin 
cauſe, judgment went for defendant in the plaint, for want 
of plaintiff's declaring above; and a retorn. habend. was 
lued; and an elong. returned thereon. And now this action 
was brought againſt the ſheriff for not: taking pledges : 
cefendant pleaded, that he took a replevin bond, whereto 
paintiff demurred. Per. cur. The pledges ought to be re- 
corded in the court below, no affidavit is produced of that 
act, here is nothing to amend by. Rule diſcharged. Barnes, 8. 
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LJ? ON e being made, 
replevin-bond 


x1 Goo. 2. c. 19. 
the ſtat. 1, 2 * * 4 — replevin of the Ihe! 
goods or cattle diſtrained, which is done a War- 

rant, which is to the following effect: n 


« Bucks, to wit. . B. Eſq; ſheriff of the afore. 
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In a replevin in the county court without writ, if the 
bailiff return to the ſheriff that he cannot have view of the 
cattle, &c. diſtrained, to deliver them, the ſheriff, by in- 


Of making RryLevin. 


made, and pledges found; or in fi". © 
ee berift, 
ing been taken, according to the fiat. Pd 

ſheriff, or one of his deputies, by Wi 


faid: To the bailiff of the bundred of Defborough, in the e ſhe 
faid ber 2 alſo. to John Thomas, and i Wh 
Jenes, my bailiffs, and to every of them, greeting: For (PV 
as much as C. D. hath found me ſufficient ſecurity as well 
to profecute a fuit againſt E. F. and G. H. for taking and WP fir! 
unjuſtly detaining of tus cattle, goods and chattels, to wit, 
ene mare aud four colts which the faid E. F. and G. H. have 
taken and unjuſtly detained, as is alledged ; as alſo for re- 
turn thereof, if a return thereof ſhould be adjudged : there. 
fore I command you, and every of you, jointly and ſeveral. 
Iy, that on the behalf of our lord the king, you replevy, and v0 
cauſe to be delivered to the aforefaid C. D. his cattle, WP" 
goods and chattels aforeſaid ; and that the aforeſaid E. f. 
and G. H. give, or cauſe to be given, ſufficient pledges, WF! 
fo that they may be and appear at the next county court WF 
to be holden at Arkſbury, in and for the county of Buck 
aforeſaid, to anſwer the aforeſaid C. D. in a plea of takin 
and unjuſtly detaining, of his cattle, s and cha 
aforeſaid ; and in what manner you ſhall execute this pre- 
_ certify to me at the ſaid next county court, to be 
held at the time and place aforefaid, under the peril incum- 
dent, given under the feal of my office this 


day in the twenticth year of the reign of nano 
our fovereign lord George the third, king of Great Fate c 
Britain, &c. and in the year of our Lord 1790.“ * 

By John Dixon, Ir i, 


One of the replevinors appointed by the N. 
faid ſheriff for the Ra county of Nat 


Bucks. cer 


queſt of office, ought to enquire into the truth thereof; ar Vo 


— 
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nd county courts. may award 2 withernam to take 
as, Cattle. Ang, if he will not award a withernam, 
den the plaintiff may have a writ out of Chancery, directed 
Rl the ſheriff, rehearſing the whole matter, and commanding 


im to award a withernam; and if the ſheriff then neglects, 
be plaintiff may have an alias and pluries, and after that an 
1achment againſt the ſhertff.. F. V. B. 158. 

But if the replevin be in a ſuperior court by writ, and 
be beriff returns an clangata, then the plaintiff muſt ſue 
ui in withernam out of the ſuperior court, and purſue 
ich writ there. It has been ſaid before, that a capias in wither- 


ke firſt which is eloined. And is a command to the ſheriff, 
take other goods of the diſtreinor in lieu of the diſtreſs by 
im taken and eloined, or withheld from the owner. So that 


. is chen diſtreſs againſt diſtreſs; one being taken t; 
re. er the other, by way of repriſal, and as a A ne 
ra]. Wc the illegal behaviour of the original diſtreinor; for which 


on, goods taken in witherugm cannot be repleyied till the 
tle, 8 — „ bee od id... 
. ſheriff, in making replevin, be ſhewn, a ſtranger's 


— ule or goods, and he takes them, treſpaſs lies againſt him, 
ourt r 9tberwiſe , there would be no remedy : for being a 
uk; anger, be cannot have a writ de proprietate probanda. 
ine. ud were he not entitled to this remedy, it would be in the 
= ber of the ſberiff a, ſtrip a a 1 712 of his one 

: Ms Ar. — Cam... eß. 596. ut ay: ſeems to | ( d 
te i U. aFon, hes, more, properly againſt the perſon who 


hens che goods-; Kell, 110 

If the ſheriff comes to — replevin of beaſts impounded 
tangther man's ſoil, and the place be incloſed, but has a 
due open to the incloſure, he cannot break the incloſure 
jd enter, where be may enter by the open gate. But if the 
ner hinders him, ſo that he cannot go by the open gate 
ir fear of death, he may break the incloſure and enter there, 


the Nan ö. 28. 2 Koll. Abr. 552) . .\ 
af Note: in all caſes of miſbehaviour by the ſheriff, or other 


Micers, in relation to replevins, they are ſubject to the 
ung's ſuperior co id puniſhable by attachment for 
= mhkigaviourt:s 1105 vinko), 265 ok niretoas © of 
w 10 WY 37£l nns off 1541 4! 
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is a term which ſignifies a reciprocal diſtreſs, in lieu of 
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da Dt Roplevin, 


Of removing the Suit from the Covxry 
" COURT, Sc. into the Courts of B. R. or C. B. 


THE replevin remains before the Sheriff, c. thous 
=» the goods and chattels, &c. diſtrained are above ty Bucks, 
value of 40s. for the replevin, alias and pluries, are 1 

vicontiel writs, 2 H. 7. 5. b. and the ſuit may be deter 

mined in ſuch inferior court; but the ſuit may he 7 

moved by either of the parties into the courts of B. R. , 
C. B. to be there determined. 

And it may be removed by the plaintiff without cau{ 

F. N. B. 69. m. 

And by the defendant with cauſe, but not without cav% Upor 

F. M. B. 70. a. This, however, is otherwiſe now, & 
either party may remove it. unt) 
The method to be purſued in moving it, depends entire! 
on the manner in which the ſuit was commenced belaw. 

For if replevin be in the county-court by writ, it muſt 

removed into B. R. or C. B. by pone. F. N. B. 69. m. 
If in the county- court by plaint, it is removed by write 
recordari facias loquelam, 3 called a refalo, for th 
Take of brevity.) F. N. B. 71. a. | 

If replevin is in a court of record, that may hold plea it 

. replevin, it muſt be removed by writ of certiorari, and ci 
be removed in no other manner. 3 Med. 56.—5. 
Xing ch. juſt. Hil. 3 Geo, 1. For a refalo does not go 
a court of record, becauſe there the ſuit is already n 
corded. 

And if the plaint is in the court of another lord, it ma 
be removed into B. R. or C. B. by recordari to the Sberif 
Commanding him quod accedas ad curiam & in plena curiai 

recordari facias, &c. F. N. B. 70. b. 

But it is ſaid, that a replevin ſhall not be removed ou 
of a court, which is not the king's court, without cauk: 

neither by the plaintiff, nor by the defendant. Reg. 85. 
2 1nflit. 33. for the prejudice that may come thereby t 
the lord, | 

All the above writs, to remove the ſuit from the iner Ne ne 
courts into B. R. or C. B. are in their nature original writ 
and iſſue out of Chancery, But as the ſuit is moſt uſual 
commenced in the county-court by plaint, and ſeldom or eve 

at this day by zb rit, 1 ſhalt only fhew the method of re 
moving it when by plaint. ; 

In order to remove it therefore, the party makes out of t 

2 to the curſſtor of the proper county, in the followin Nai 

rm. 8 

Bui the 


py vir 
at / 
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of removing the Suit from the CounTy- 
couRT, Cc. into the Courts of B. R. or C. B. 


Bucks, to wit, Refalo for [either the plaintiff or defendant 
naming him] of a plaint between C. D. and E. F. and G. 
H. for taking and unjuſtly detaining the cattle, goods, and 
chattels of the ſaid C. 


Returnable from Eaſter in 
fifteen days. ; 


Upon delivery of this writ to the curſſtor, he makes out 
he writ, which muſt be carried to the under-ſheriff of the 
wunty, who returns it of courſe. 


The reale is to the following effect: 


CEORGE the third, by the grace of God, of Great Bri- 
tain, France, and Ireland, king, defender of the Faith, &c, 
To the Sheriff of Buckinghamfhire, greeting. We com- 
mand you, that in your full county you cauſe the plaint to 
be recorded, which is in the ſame —_— without our 
writ, between C. D. and E. F. and G. H. of the cattle, 
goods, and chattels of the ſaid C. taken and unjuſtly de- 
tained, as it is ſaid; and that you have the ſaid record 
before us [or if in C. B. before our juſtices] at N gſiminſter, 
from Eafter day, in fifteen days, under your ſeal, and the 
ſeals of four law-knights of the ſame county, of ſuch as 
ſhall be preſent at the ſaid record; and that you prefix the 
fame day to the parties, that then they may be there 
ready to proceed in the ſaid plaint as ſhall be juſt, and 


do have you there the names of the ſaid four knights, and 
caucl this writ. Witneſs ourſelves at Veſtminſler, the x 
5. ef in the twentieth year of our reign. 

by tl | 


Let this writ be executed if the ſaid C. deſires it, other- 


iferi0 file not. Cog” 

wril ; 

Aua The return thereof, is as follows: 
T EVE 


of virtue of this writ to me directed, in my full county held 
at Apleſbury, the day — in the twentieth year 
out of the reign of our ſovereign lord George the third, king 
owind of Great Britain, France, and Ireland, &c. I cauſed the 
plaint to be recorded, which is in the ſame county, without 
Bucii the writ of our ſaid lord - king, between C. D. and E. F. 


and 
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Of removing the Suit from the Covnry. 
couRT, &c. into the Courts of B. R. or C. B. 


and G. H., of the cattle, goods, and chattels of the (ai 
C. taken and unjuſtly detained, as it is faid, which (aid 
plaint appears in a certain ſchedule to this writ annexeg; 
and I have the ſaid record before our ſaid lord the king ſor 


the juſtices of our ſaid lord the king] at Meſiminſter, on 
the day within written, under my ſeal, and the ſeals 5 
four lawful knights of the ſame county, who were preſent 
at the ſaid record; and I have prefixed the ſame day to the 

ies, that they may be then and there ready to procge 
in the ſaid plaint, as ſhall be juſt, 


The anfwer of A. B. Eſq; Sheriff, 
'The ſchedule to be annexed to the writ and return, 


At my full court held at Ayleſbury, in the county of Bud: 
0 —— — in the twentieth year of the 
_ reign of our ſovereign lord George the third, &c. before 
L. M. NM. O. P. 2, and R. S. four lawful knights of the 
ſame county, (amongſt other things) it is thus contained 
C. D. complains againſt E. F. and G. H. of a pla 
taking and unjuſtly detaining of his cattle, goods, and 
. Chattels, to wit, one mare and four colts of the ſaid C. and 
at my full court held at Azleſbury, in the county aforeſaid 
the day of ———- laſt, before S, T. J. M. N.U 
and . I. four lawful knights of the ſaid county, I cauſe 
the ſaid plaint between the parties aforeſaid to be recorded 
as the writ hereunto annexed requires. In teſtimony 
; Whereof, as well I the faid Sheriff, as the ſaid S. T. J. / 
VN. U. and V. X. who were -preſent at the ſaid recor 
have cauſed our ſeals to be hereunto put, the day and ye: 
and place above-mentioned, 
; | A. B, Eſq; Sheriff. 


If the Sheriff returns the recordari, tard?, the party ſhal 
have an alias, &c. F. NM. B. 70. 6. | 
By the recordari nothing is removed but the plaint, evel 


thaugh iſſue ſhould be joined below. F. N. B. 71. a. * 


And the plaint may be removed, though the plainti 


has diſcontinued there, bid. Mevin 


Wen the plaint is removed into B. R. or C. B. gabe 


aintiff muſt declare there de novo, otherwiſe the deſendan 
may ſue out a writ de xetorus habendo, F. N. B. 71. a. 
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v. Jof removing the Suit from the CounTy- ' 
B. couk r, &c. into the Courts of B. R. or C. B. 


ſaid And the plaint, when removed, is filed with the Filazer 
\ (aid of the county in B. K. as it is alſo when removed into 
* ou | | h 

If the plaintiff removes the plaint, he muſt file the re- 
fals &c. with the Filazer, and ſee if the defendant has ap- 
peared; and if he has not appeared, he muſt. give him a 
rule to appear; and upon non-appearance thereto, the 
aaintif muſt ſue out a pore; and upon like non-appear- 
ance thereto, he may ſue out a di/tringas ad infinitum, till he 
toes appear—And then the plaintiff declares, . 

But if the defendant removes it, he muſt file the refalo 
and return thereto with the Filazer; and having entered an 
wpearance, he muſt then give a rule for the plaintiff to de- 
care; and for want of a declaration, when the rule is out, 
he may ſign a non- pros for not declaring, and immediately 
fue out a writ pro retorno habendo. 

The defendant's attorney, upon filing the ab which 
he ought to do on the return day, or at leaſt on the ap 
pearance day of the return, ought to give the plaintiff's 
attorney notice thereof, and call upon him for a declaration. 
But if the defendant does not get it returned and filed 
vithin two terms, the plaintiff may have a certificate there- 
of from the Filazer, and thereupon the curſitor will make 
tim out a writ of procedendo, which being obtained, he 
may proceed in his plaint ja the court below, | 
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flevin, into C. B. the writ and proceedings are filed with the 
prothouetary there. 
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246 Ot Replevin: 
| Of the Declaration in ReyrLevix. 


THE declaration in replevin may be laid in the county 
where the cattle or goods were taken, or in the county 
into Which they were driven after the taking. F. N. I. 
69. J. | ; 

Ab the declaration ought to be not only of a taking in 
ville or town, but alſo in qguodam loco vocat'. But if the 
defendant would take advantage of this omiſſion, he my 
demur to the declaration. Hob. 16. Bullitherp v. Turn, 
C. B. Tr. 16. 17 Geo. 2. 

But if the defendant would take advantage of a variance 
in the place where the taking is laid, from that in which it 
really was, he muſt plead it in abatement. 6 Mod. 103. 

For priſal in anter lieu muſt be pleaded in abatement, and 
cannot be pleaded in bar. Salt. 3. pl. 8. 2 Ld. Raym. 1016, 
Carth. 344. Show. 98. And becauſe ſuch plea conclute 
with a petit jrdicinmy and a return which is in bar, it wa 
7" | 

The declaration muft mention the cattle or goods de. 
manded with ſuch certainty, that the Sheriff may make de. 
liverance of them—and therefore, it ſhould mention the 
forts or ſpecies, as ſheep, cows, &c. Carth. 218. 

If the cattle or goods are returned, the declaration ſhould 
fay, wherefore he tot, &c. and detained them againſt gages and 
Pledges, itil, &c. 1 Saund. 347. 

But if they * returned, the declaration muſt be, 
wherefore he took, &c. and fill detains again es and pledres, 
G. Ent. 610. b. Raft. Ent. 560. a 8 

So if only part are returned, it ſhall ſay as to that, d- 
tained until, &c. and as to the reſidue, ftill detains. C. 
Ent. 611. b. 

If the declaration is in the detinuit, and the plaintil 
prevails, he ſhall have damages for the taking and coſts. 

If in the detinet, and he prevails, he ſhall recover the 
value of the cattle or goods diſtrained, and his damages 
for the taking, and coſts. F. N. B. 69. L. | 

If defendant pleads priſal in auter leiu, he muſt go on and 
make an avowry pro retorno : yet ſuch avowry is only a ſug- 
gown to bring him within the fat. 21 Hen. 8. c. 19. for 
damages. Before that ſtatute no damages were given, and 
without ſuch a ſuggeſtion he is not within the ſtatute, but 
_ being only for a particular purpoſe is not traverſable. 

alk. 94. | 

But if he pleads property, he ſhall have a return without 
making an avowry ; for on demurrer, the court of B. R. 

re- 


reſo. vet 
ether 

matter 
zretur 
baten 
endan 
proper 
to nav 
legal 


had nc 


dunty 
bounty 
V. B. 
in 2 
f the 
muff 
mur, 


lance 
ch it 


„ and 
1016. 
luded 
wa 


de. 


e de. 
1 the 


hould 


J and 


t be, 
eres, 


, dt. 
G, 


until 
r the 
nages 
1 and 

ſug- 


J- for 


, and 


Ot Replevin: 247 


Of the Declaration in REPLEVIN. 


rfolved theſe points; 1ſt, That property may be pleaded 
eher in bar or abatement; 2dly, That where a collateral 
matter is pleaded in abatement, the defendant ſhall not have 
return without making an avowry : but where the plea in 
ate ment 15 to the point of the action, as property is, the de- 
kndant fall have a return without avowry ; for whether 
property be in deiendant or a ſtranger, the defendant ought 
t have a return, becauſe he had the poſſeſſion which was 
legally taken from him by the replevin, when the plaintiff 
ud no right. Butcher v. Porter. Salk. 94. pl. 3. 
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How to proceed if the Plaintiff does not de. Ho 


clare, Cc. 


I the plaintiff declares, the defendant may plead in ab. w 

ment, or in bar; or he may avow in his own right, mate m 
W in right of another, or juſtify. | * 
If the parties go on to iſſue or demurrer, the proceeding al 
and practice therein are the ſame as in other actions. ? 


If the plaintiff has removed the cauſe, and does not declare | 
or proceed therein; or if the defendant has removed it, and 
after having ſerved the plaintiff with a rule to declare, and de- If 


manded a declaration, and the plaintiff does not declare and 
proceed therein, the defendant may ſign a non-pros and judę. 
ment pro retorno habendo, and then ſue out a * writ pro retirm 
habends, which he may obtain of the Filazer. 

But note, if plaintiff dies after declaration, and before 
avowry, defendant cannot have a retorno habendo, but may dif. 


train again. 2 V iſſ. 83. And the reaſon is, that by the declz. A 
ration, the defendant is charged with an unjuſt caption and non 
detention, and therefore muſt purge himſelf of ſuch charge by diſtr 
an avowry, before he can be entitled to have a return: for: do t 
return is adjudged by the court on the juſtice of the original wou 
caption; conſequently, the defendant muſt ſhey the juſtice ct whit 
ſuch caption, before he can have a return. ane 
uri 

The form of the writ pro retorno habends : 4 
GEORGE the third, by the grace of God, &c. To s 
Sheriff of Bucks, greeting. Whereas E. F. was ſum- fe 
moned to appear in our court before us [or before our ju 2 J 


tices] at Veſtminſter, to anſwer C. D. in a plea, wherefore 
he took the cattle of the ſaid C. to wit, one mare and fou 1 
colts, and unjuſtly detained the ſame againſt ſureties and 
pledges, as he ſays; and the ſame C. afterwacds in url © 
faid court made default, whereupon it was then and ther: 
conſidered, that the ſaid C. and his pledges of proſecuting 
ſhould be in mercy, and that the aforeſaid E. ſhould go 
thereupon without delay, and that he ſhould have a return 
of the cattle aforeſaid, Therefore we command you, that 
you cauſe to be returned the cattle aforeſaid to the ſaid EW U 
without delay; and the ſame at the complaint of the aſore- © 
 faid C. you do not deliver without our writ, which ſhal f 
make expreſs mention of the aforeſaid judgment, and in - 
tl 
t 


_ — __ 


Note r If the diſtreſs was made for rent, ſee a better method 
of proceeding, of. 


what 


How to proceed if the Plaintiff does not de- 


clare, &c. 


what manner you ſhall execute this our precept, you ſhall 
make manifeſt zo us [or to our juſtices] at Weſtminſter, on 


[a __ return day, all the proceedings being by original] 
and have you there this writ. 


Witneſs, &c. on, &c. in the twentieth year of our reign. 


If, however, the plaintiff even after ſuch judgment of 
nun- pros ſigned, and this writ of retorno habends ſued out by 
the defendant, would wiſh to go on in his ſuit, he is at liberty 
ſo to do; and his application for that purpoſe, muſt be made 
to the filazer for a writ of ſecond deliverance ; which writ 0 


ſecond deliverance is in the nature of a ſuperſedeas to the wrat 


pro retorno habendo, if brought before it be executed. 

At the common law, if the plaintiff in replevin had been 
nonſuited, either before or after verdict, the defendant who 
diſtrained had judgment for a return, but not irrepleviſable- 
do that the plaintiff might have had as many replevins as he 
would, which was vexatious and miſchievous. To remed 
which, the ſtatute Veſtm. 2. c. 2. reſtrains the plaintiff from 
having any more replevins after a nonſuit, but gives him a 
writ of ſecond deliverance. 2 Iuſtit. 340. 

And if after ſuch writ of ſecond deliverance the plaintiff is 
non- proſſed, or becomes nonſuited, or the plea be diſconti- 
nued, or the writ abates, or he prevails not in his ſuit, the 


2 Inflit. 341. 
The writ of ſecond deliverance is to the following effect: 


«GEORGE the third, c. To the Sheriff of Bucks, 
2 We command you, if C. D. ſhall make you 

ure of proſecuting his complaint, and alſo of returning 
the cattle which to E. F. lately in our court, before our 
juſtices at Meſiminſter, at a certain day now paſt, were ad- 
judged by the default of him the ſaid C. D. if a return 
thereof ſhall be adjudged; then the cattle to him the ſaid 
C. D. without delay, you cauſe to be delivered, and put by 
ſureties and ſafe vie ges the aforeſaid E. F. that he be 
before our juſtices at Keef [the return] to anſwer 
the ſaid C. D. of the taking of the cattle aforeſaid, and 
that you have there the names of the pledges, &c. and 
this writ.” Witneſs Sir William de Grey, knight, at re! a8 


miner, 


defendant then ſhall have judgment for a return irrepleviſable. 


k 
* 
1 
4 
71 
F 
* 
7 1 
4 +: 
= ON | 
1 
. 
1 
5 * 
*F 
l 
a 
oy 
37 


- 2 
r 2 


1 1 2 -£ 2 4 2 
wn en . — ee 
* 129 * — 0 2 > %s * bſ % 
\ — 2 ® 4 5 oO 
n —— 


2 50 - Of Replevin, | 


How to proceed if the Plaintiff does not de. 
clare, &c. 


minfter, the day of in the twentieth 
year of our reign. - 


— — — — 


If upon the return-day, or the appearance- day of the re. 
turn-day of the writ of ſecond diliverance, the plaintiff de- 
clares, the ſubſequent proceedings are the ſame as in other 
caſes throughout the cauſe. ; 

If the plaintiff does not ſue out a writ of ſecond deliverance, 
and the Sheriff ſnould return to the writ pro retorno habende, 
that the cattle, &c. were eloined or removed to places un- 
known, by reaſon of which he could not return the ſame to 
the defendant, as by the ſaid writ he was commanded, then 
upon ſuch return of elonzata, the defendant ſhall have a ca- 


1b in tuithernam, which is to the following effect, and which 
is allo obtained of the filazer. 


GEORGE the third, &c. To the Sheriff of Bucks, greet- 
ing: Whereas E. F. was ſummoned to appear in cur 
court, before our juftices at Meiminſter, to anſwer C. D. 
of a plea, wherefore he took the cattle of the faid C. 2nd 
unjuſtly detained the ſame againſt ſurcties and pledzcs, 25 
he ſays; and the fame C. afterwards, in our ſame court, 
made default in the fame plca; whereupon it was then 
and there conſidered, that the fame C. and his pledges of 
proſecution ſhould be in mercy ; and that the ſaid E. ſhould 
go thereupon without delay, and that he ſhould have a re- 

turn of the cattle aforeſaid: whereupon, by our writ, we 
commanded you, that you cauſed to be returned the catile 
aforeſaid to the faid E. without day, and the fame at the 
complaint of the ſaid C. vou ſhouid not deliver without our 
writ, which of the aforeſaid judgment ſhould make express 
mention, and in what manner you ſhould have executed 
our {aid precept you ſhould make maniteſt to our juſtices at 
Meſiminſier, on | the return-day of the retorus habendo] laſt 
ww” on which day you returned to our {aid juſtices at Il - 
miner, that before the coming of the aforeſaid writ the 
cattle aforeſaid were eloined or conveyed away to places 
unkrown to you by the-ſaid C. fo that the cattle aforeſaid to 
the ſaid E. you could not cauſe to be returned as by the 
ſaid writ you was commanded : therefore, we command 


you, that of the cattle of him the faid (L to the value of 


the cattle before taken in witherzam, you take and deliver 
5 te 
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How to proceed if the Plaintiff does not de- 
clare, &c. 


to him the faid E. to be held by him until the ſaid cattle, 
before taken, you can cauſe to be returned, and put by 
ſure and fafe pledges the aforeſaid C. that he be before our 
juſtices at Meſminſter, on {the return-day] to anſwer as 
well to us of the contempt, as to the ſaid E. of the damages 
and injuries to him in that behalf done; and in what man- 
ner this our precept you ſhall execute make appear to our 
juſtices at Weſtminſter, at the aforeſaid return; and that you 
have there the names of the pledges, and this writ, Wit- 
nels, Cc. on, Sc. at, Wc. in the twentieth year of our reign. 


The writ of withernam is but meſue proceſs. Ld, Raym. 
4. Vide Comb. 201. 2 Salk. 582. 

2 ſued a replevin. H. removed it by recordari into the 
King's Bench; the plaintiff did not declare, and upon that a 
return was awarded to H. upon which the Sheriff returns 
averia elongata, and then a w:thernam was awarded and exe- 
cuted; aſterwards the plaintiff came and prayed that he 
might be admitted to declare; and alſo prayed a deliverance 
of the cattle taken in withernam : and it was teſtified by the 
clerks, that upon the plaintiff's ſubmiſſion to a ine for not de- 
caring, and that being impoſed upon him by the judges, he 
ſhall have deliverance of the withernam: and a fine of 35. 44. 
being accordingly impoſed on the plaintiff, he then declared, 
and had deliverance. Ny 50. Nebb and Hind; but ſaid, yhat 
the courſe of B. R. is contrary to that of C. B. 

If the Sheriff ſhould return nulla bona vel catalla ad valorem, 
Ec. to the writ of withernam, the defendant may ſue out an 
dias capias in withernam, and after that a pluries. 
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How to proceed if the Defendant does not ap. 
| pear, Sc. 


I F the plaintiff has removed the cauſe, and the defendant 

has not appeared upon the return, or at leaſt upon the ap. 
pearance-day of the return of the refalo ; the plaintiff ſhould 
ſerve him with a rule to appear, and upon his non-appearance 
thereto ſue out a pore, which is to this effect: 


GEORGE the third, &c. To the Sheriff of Bucks, preet. 
ing: Put by ſureties and ſafe pledges, E. F. that he be 
before our juſtices at Weſtminſter from | the return- day] to 
anſwer to 2 D. of a plea, wherefore he took the cattle, 
goods, and chattels of the ſaid C. and them unjuſtly ce. 

- tained againſt gages and pledges, as he ſaith, and to ſhey 
wherefore he hath not appeared in our court before aur 
juſtices at wh pe ot from [the return of the refals] la 
paſt, as the day prefixed to him; and have you there the 

, names of the pledges, and this writ. Witneſs Sir illian 

De Grey, knight, at Veſiminſter, the day of 
in the twentieth year of our reign. 


— 


If upon the return of the pone, the defendant does not ap- 
pear, * plaintiff may ſue out a diſtringas ad mfinitum till he 
does appear; which diſtringas is to the ſame effect as other 
writs of diſtringas, to compel an appearance of the party in 


How the Plaintiff is to proceed if the Defen- 
dant has removed the Suit, and does not file 
the REFALo. 


II the defendant has taken out the e re loquelam, 

and does not get it returned and filed within two terms, 
the plaintiff ſhould apply to the filazer for a certificate that 
the ſame is not returned and filed; which certificate, when 
obtained, is a ſufficient warrant for the curſitor to make out 
a writ of procedendo, which remands the cauſe to the county- 
court to be there determined. Which writ of procedendo is 
to this effect: f 


GEORGE the third, &c. To the ſheriff of Bucks, greet- 
ing: Although we lately commanded you, that in your 
fl court you cauſed the plaint to be recorded, which is 
in the ſame county, without. our writ, between C. D. 
and E. F. of the cattle, goods and chattels of the ſaid C. 
taken and unjuſtly detained, as it was faid; and that you 
ſhould have the ſaid record before our juſtices at Weſtmin- 
feer, from — return of the refalo] under your ſeal, and 
- the ſeals of four lawful knights of the ſame county, of 
ſuch as ſhould be preſent at the ſaid record, and that you 
ap- 4 the ſame day to the parties, that then they might 
there ready to proceed in the ſaid plaint, as ſhould be 
cher WF juſt ; and that you ſhould have there the names of the 
ty WW faid four knights, and that writ. Yet we being now 
moved with certain cauſes in our court, before our ſaid 
juſtices, command you, that in the ſame plaint, againſt 
the ſaid E. F. at the ſuit of the ſaid C. D. before you 
levied or affirmed, and now depending undetermined, you 
roceed at your next county-court to be holden in and 
, for the ſame county, with what ſpeed you can, in ſuch 
manner, according to the law and cuſtom of England, as 
you ſhall ſee proper. Our ſaid writ in that behalf hereto- 
fore directed to the contrary in any wiſe notwithſtanding. 
Witneſs, &c, on, &c. at, &c. in the twentieth year of 
our reign, 


How 


2 
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How the Defendant may proceed in caſe the H 
Diſtreſs was for RENT after the Cauſe re. 
moved, and the Plaintiff NonPRoss'D or 
NONSUITED at the Trial. | 


IF the cauſe has been removed into the ſuperior court by 


the dene and after the defendant has appeared be hg 
does not declare or proceed therein; or if the cauſe has. 
been removed by the defendant, and a rule being ſerved on 1 1 
the plaintiff, he does not declare or proceed therein; the ll « b 
defendant may ſign a nonpros, enter up judgment pro retarm ll « A 
babendo; and if the original! d/treſs was made for rent, he Wil « ;; 
may proceed to execute a writ of inquiry of damages, which. _ 


is the better way than taking out a writ pro retorno halendi; 
becauſe that writ may be ſuperſeded by the plaintiff's ſuing ha 
out a writ of ſecond deliverance, as was ſeen before. For by the Wil th. 
flat. 17 Gar. 2. c. 7. An act for the more ſpeedy and effectual Wl hi 
proceeding upon diſtreſſes and avowries for rents, reciting, Wi « 
that . Foraſmuch as the ordinary remedy for arrearages ei 
$ rents, is by diſtreſſes upon the lands chargeable there- WM , 
« with; and yet nevertheleſs, by reaſon of the intricate 
« and dilatory proceedings upon replevins, that remedy is 
ce become incfiectual:” It is enacted, That whenſocver I the 
« any * in replevin ſhall be nonſuit before iſſue WM be 
« joined, in any ſuit of replevin by plaint or writ lawful. Ws for 
. « ly returned, removed or depending in any of the king's 
4 courts at W:ftminſter, that the defendant making a /g. . ig 
« gion, in nature of an avowry or cognizance for ſuch i It 
&« rent, to aſcertain the court of the cauſe of diſtreſs, the Wy... 
« court upon his prayer ſhall award a writ to the ſheriff 
« the county where the diſtreſs was taken, to enquire by 
& the oaths of twelve good and lawful men of his bailiwick, 
« touching the ſum in arrear at the time of ſuch diſtreb 
& taken, and the value of the goods or cattle diſtrained: 
and diereupon notice of fifteen days ſhall be given to tien 
« plaintiff, or his attorney, in court, of the fitting of fucil 3 
&« inquiry: and thereupon the ſheriff ſhall inquire of tie Ru! 
4 truth of the matters contained in ſuch writ, by the oats} 
« of twelve good and iawful men of his county: and upon 
« the return of ſuch inquiſition, the defendant ſhall: have 
« judgment to recover againſt the plaintiff the arrearages 0 
“ ſuch rent, in caſe the goods or cattle diſtrained ſhall 
% amount unto that value: and in caſe they ſhall no , © 
« amount to that value, then ſo much as the value of tips ca 
* faid goods and cattle fo diſtrained ſhall amount unto 
| & togethet 
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How the Defendant may proceed in caſe the 
Diſtreſs was for RENT after the Cauſe re- 

moved, and the Plaintiff NonPRoss'D or 
NONSUITED at the Trial. | 


together with his full coſts of ſuit : and ſhall have exe- 
s cution thereupon by fier: ſacias or elegit, or otherwiſe, as 
« the law ſhall require. Aud in caſe ſuch plaintiff ſhall be 
« nonſuit after cognizance or avowry made, and iſſue 
„joined, or if the verdict ſhall be given againſt ſuch 
« plaintiff, then the jurors that are impanelled, or re- 
turned to inquire of ſuch iſſue, ſhall, at the prayer of 
the defendant, inquire concerning the ſum of the arrears, 
« and the value of the goods or cattle diſtrained : and there- 

& upon the avowant, or he that makes cognizance, ſhall 
& have judgment for ſuch arrearages, or ſo much thereof as 
the goods or cattle diſtrained amount unto, together with 
« his full coſts, and {hall have excution for the ſame by 
* fiert factas or elegit, or otherwiſe as the law ſhall re- 
6 quire. 

L. 3. gives the like remedy to the avowant, &c. upon 
judgment given for him upon demurrer. 

And ſet. 4. enacts, That in all caſes aforeſaid, where 
& the value of the cattle, diſtrained as aforeſaid, ſhall not 
& be found to be the full value of the arrears diſtrained 
« for, that the party to whom ſuch arrears were due, his 
b executors or adminiſtrators, may, from time to time, 
« diftrain * again for the reſidue of the ſaid arrears.” 

It has been the cuſtom ever fince this ſtatuke, as it was 
tefore, in all caſes when the plaintiiF is nonprofſed, to enter 
judgment pro retorno habendo ; but notwithſtanding, the de- 
endant may enter a ſuggeſtion according to this ſtatute, and 
take out a writ of inquiry; and if the plaintiff ſhould take 
out a writ of _ eliverance afterwards, it will be no ſu- 
ned as to ſuch writ of inquiry ; although ſuch writ of 
cond deliverunce would be a ſaperſedras to the writ de retorno 
abend. | . 

Rule to ſhew cauſe, why the inquiſition on a writ of 
mury of damages, final judgment, and fi. fa. ſhould not 
e ſet aſide. Diſtreſs was for a rent-charge ; and after refalo 
turned and filed, and rule given to declare, judgment de 


* 


A ſecond diſtreſs might have been taken by commas /aw in 


caſe, 


retorn, 
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How the Defendant may. proceed in caſe the 
Diſtreſs was for RENT after the Cauſe re. 
moved, and the Plaintiff "NONPROS$' D or 
NONSUITED at the Trial. 


retorn. habend. was figned for want — a declaration; and x 
writ of retorn. habend. iſſued 12 July, 1759, but was never 
executed. The 2d of October, plaintift od out a writ or 
fecand delrverance, given by Weſtm. 2. Defendant did not 
proceed on the writ of retorn. habend. but entered a ſug- 
| geſtion on record, according to the 17 Car. 2. and the 27 

. gave notice of the execution of the writ of i inquiry 0 
Idamages, having then had no notice of the writ of ſccnd 
delfverance, though of that he had notice before the execu- 
tion of the writ of inquiry.—On the plaintiff's part it was 
urged, that the ſecond deliverance removes the judgment of 
rrtorn. habend. and opens the cauſe again: that if the yetory, 
Fabend. be not executed, the ſecond deliverance ſuperſedes it; 

if executed, it bri back the diſtrefs. That after the 
merits: tried under the ſecond deliverance, the diſtreſs will be 
irreplevifable. On the writ of retorn. habend. awarded, the 
writ of fecond deliverance is given the party to reinſtate him, 
hat the defendant cannot enter a ſuggeſtion, but whilſt the 
J ent of retorn. habend. (which is a nonfuit) ſubſiſts. 


ut the court thought otherwiſe, and held, à writ of 
bent dere {which 1s not taken awa —— 11 C. 2.) 
erfedeas to the writ of inquiry of If de- 


— had ed on the writ de retorn. — the 
court would have ftopped him; but he made his option to 
proceed under the fatute of Car. 2. which he had a right to 
do. This and the ſormer ſtatute were intended to prevent 
delay, and give the party a better remedy. The tat. 21 
Hen. — — c. 19. gives damages in compenfation of trouble and 
expene The 22 H Hen. 8. c. 15. gives coſts where a zon/itt. 
The old ſtatutes mention the writ of ſecond deliverance, the 
new do not; vide Carth 253. Palm. 403. (Latch. 72. Nule 
diſcharged. If this confirutl ion was not put upon the ſtatute 
* 2. it would be wally nugatory. Gage v. Sherbrat. 
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How the Defendant may proceed in caſe the 


Diſtreſs was for RENT after the Cauſe re- 
moved, and the Plaintiff NonPRosg'D or 
NONSUITED at the Trial. = 


the ſaid C. and unjuſtly detained the ſame againſt gages 
and pledges, &c. and whereupon the ſaid E. offered him- 
ſelf in court here, in his own proper perſon, on the- | 
day of  - againſt the ſaid C. in the plea aforeſaid, and 
the ſaid C. came not, but made default. Therefore it is 
conſidered, that the ſaid C. and his pledges for proſecuting 
be in mercy, and that the ſaid E. go thereof without day, 
and have a return of the ſaid cattle, goods, and chattels, 
&. and thereupon the ſaid E. ſays, that he the ſaid E. 
took the ſaid cattle, goods, and chattels, of the ſaid C. for 
the taking whereof he was ſummoned to appear in the ſaid 
court of our ſaid lord the king of the bench at Meſiminſter, 
to anſwer to the ſaid C. as aforeſaid, at the pariſh of 0. 
in the ſaid county, in a certain place there called the ſtable 
and that he took the ſame as bailiff of J. A. for that the 
ſaid C. at the time of the taking the ſaid cattle, goods, and 
chattels, and for the ſpace of two years and three quarters 
of a year ended at and upon the day of 
and from thence until the time of the taking of the ſaid 
cattle, goods, and chattels, held and enjoyed the ſaid ſtable, 
with the appurtenances, . other things, as tenant 
thereof, to the ſaid 7. A. at and under the yearly rent of 
twelve pounds, payable quarterly; and becauſe the ſum of 
thirty-three pounds, of the yearly rent aforeſaid, for two 
years and three quarters of another year, ending at and 
upon the ſaid day of in the ſaid year of 
our Lord 1779, on that day, in that year, and at the time 
of taking the ſaid cattle, goods, and chattels, were in 
urear and unpaid, he the ſaid E. as bailiff of the ſaid J. 
took the ſaid cattle, goods, and chattels, for and in the 
name of a diſtreſs for the ſaid rent ſo due in arrear and 
owing from the ſaid C. to the ſaid J. as aforeſaid. And 
the ſaid B. according to the form of the ſtatute in ſuch 
caſe made and provided, prays a writ of our lord the king 
to be directed to the Seri of Bucks, to enquire of the 
ſum in arrear of the rent aforeſaid, and of the value of 
the cattle, goods, and chattels aforeſaid; and it is granted 
to him: wherefore the Sheriff is commanded, that, by 
the oath of twelve good and lawful men of his bailiwick, 
be diligently enquire how much rent was in arrear and 
V O. il. | hs 8 due 


How the Defendant ' may proceed in aſs the 

-- Diſtreſs was for Rua after the Cauſe re. 

AI | moved, and the Plaintiff NONPROSS'D or 
NONSUITED at the Trial. | 


due to the ſaid I. at time of the taking of the cattle, goods, 
and chattels aforcfaid ; and how mueh the faid cattle, good, 
and chattels, ſo taken in the name of a diſtreſs as aforeſaid, 
were worth, according to the true value thereof; and the 
© znquiſition Which he ſhall thereupon take, let him male 
appear Here on the return day] under his ſeal and the 
ſeals of thoſe — wage r _ the faid' i mqui- 
: 2 S. | 


-rUpdirentting! 4 e nge on a roll, the ' defend. 
ant may then ſue out his writ tof rare N N is to the 
n eee; 4 


GEORG B the third, yt grace of God, de. To the pro 
(Sheriff of Bucks, greeting. "Whereas F. F. was lately of 
- fummoned to appear in our court of the bench, before ur of i 
© fuftices at Wrftminſter, to anſwer unto C. D. of a ple, cor 
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wherefore'he took the cattle, goods, and chattels of tte in 
ſaid C. and vmuſtly detained the ſame _ ges and the 
pledges, until) Sc, and the ſaid E. F. cred: Bim in hoy 
court, before our juſtices at e wth in his own properly tak 
| -perſonyon the day againſt the ſaid ( an 
n che Plea aforefaid : and the faid C. came not, but mad cha 
default. Therefore it was conſidered, that the ſald E. and true 
nis pledges ſhöuld be in mercy; and that the fad Z  thal 
ſhould go thereof without day, and have a return of tha 
- faid-rattle, "goods, and chatiels. And thereupon it haf of t 
been ſuggeſted to us in our ſaid court, before ou ſaid i hav 
tire at Weftminſler aforeſaid; by the ſaid E. chat he take 
aid E. took the ſaid cattle; g00ds, and chattels of the ſi De 
C. for che taking whereof, he was ſummoned to appeir iii in 
our ſaid court of the bench, before ou * mftices at f \ 
1 minſflor,; to. anſwer the faid' C. D. as — id, at the pariſt 
- of 9. in the ſaid county, in a certain place mere called tha 
Habe; and that he took the ſame as bailiff of J. A. to ib 
Wakat the aid C. for the ſpace of two years; and three quat C. . 
ters of another year, ending nt at and upon the ſaid + - If. 
ay "of in the year of our Lord 1579; and fron wan 
85 © thence, until and at hs time of takin 09 the ſaid cattle Wards 
"goods, and chattels, held and enjoyed the ſaid ſtable, yr if h 
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now the Defendant may ptoceed in caſe the 
Diſtreſs was for RENT after the Cauſe re- 


moved, and the Plaintiff Nonyross'D or 
NONSUITED at the Trial. 


the appurtenances, amongſt other things, as tenant thereof 
to the ſaid J. at and under the yearly rent of twelve 
pounds, payable quarterly: and becauſe the ſum of thirty- 
three pounds of the yearly rent aforeſaid, for two years, 
and three quarters of another year, ending at and upon the 
ſaid day of in the year of our Lord 1779, 
on that day in that year, and at the time of taking the 2 
cattle, goods, and chattels, were in arrear, and unpaid to 
the ſaid F. he the ſaid Z. as bailiff of the ſaid J. took the 
ſaid cattle, goods, and chattels, for and in the name of a 
diſtreſs, for the ſaid rent ſo due in arrear and owing from 
the ſaid C. to the ſaid J. as aforeſaid. And the ſid E. 
according to the form of the ſtatute in ſuch caſe made and 
provided, prayed our writ to be directed to you, to enquire 
of the ſum in arrear of the rent aforeſaid, and of the value 
of the cattle, goods, and chattels aforeſaid. Therefore we 
command you, that according to the form of the ſtatute, 
in that caſe made and provided, you diligently enquire, by 
the oath of twelve good and lawful men of your county, 
how much of the yearly rent aforeſaid, at the time of 
taking the ſaid cattle, goods, and chattels, were in arrear 
and unpaid ; and how much the ſaid cattle, goods, and 
chattels, taken as aforeſaid, were worth, — to the 
true value of the ſame. And the inquiſition which you 
ſhall thereupon make you ſhall certify to our juſtices at 
Heſiminſter on ¶ the return] under your ſeal, and the ſeals 
of thoſe by whoſe oath you ſhall take that inquiſition; and 
have you there the names of thofe by whoſe oath you ſhall 
take that inquiſition, and this writ. Witneſs Sir William 
De Grey, knight, at Vefminſter, the day of 

in the twentieth year of our reign. 15 


7 . 
. * — < = * * 
* * 
4 4 


wr Upon this writ of ei uiry the whole fact is to be proved 
quar and ma | be litigated. Cooper v. Sherbrook. Z. 32 Geo. 2: 


L B. . . 

If 4. diftrains B. for rent, and B. replevies and gives the 
wal bond to proſecute, chen leyies his plaint, 42 after- 
Wards 5 fe the ſame by refals, and then does not declare; 
Tf he declares and A. avows, and B. not putting in a plea 
| ; 8 2 3 
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How, the Defendant may proceed in cafe the 
Diſtreſs was for RE NF after the Caufe te. 
moved, and the Plaintiff No ROS s' D ot 


3 


NONSULTED at the Trial. 
in bar, the avowant have judgment by default, that B. Hal 


be amerced, and avowant have a retoruo babends.—A,. in ſach 
caſe may either ſue, cut a writ of enquiry of damages, accord. 
ing ta chis ſtatute 17 Car. 2. 4. 7, or he may commence 
actions on the replevin bond [taken according to the 11 
Ges. 2. c. 19. 23 againſt the plaintiff and his bondfmen, 
ta recover his damages and coſts. 3 
As the ſtatute 17 Gor. 2. c. 7. relates only to diſtreſſes 
for rent, and gives a writ of enquiry by default, &c. if the 
diſtreſs: was. for, damage feaſant, after judgment pre retorny 
Babend. the defendant's remedy is by writ de retoruo habend, 
and if an elongata is returned, he may have a withernan, 
&c. or if the Sheriff has taken ſufficient pledges, he may 
have an action againſt the Sheriff for. ſuch infufficiency of 
the pledges; or if the Sheriff took a replevin bond, and ate 
the ſame ta the defendant, he may have an action on ſuch 
bond againſt the bondſmen. | © 
But note: In caſes of damage feaſant, &c. the Sheriff is 
not obliged to take a replevin band, nor can he compel, the 
plaintiff to find bondſmen and enter into a bond; {the ſtat. 
11 G. a. 19. /..23- only relating to diſtreſfes for ror] 
but then the. Sheriff before he makes replevin may inſiſt upon 
lufficient pledges pro retorno habendo in purſuance of Mn. 
2. c. 2. and then the defendant after clangata returned to the 
writ de retorno habendo, may have a ſcire facias againſt ſuch 
edges—or if the plaint was never removed from the court 
below aſter à non- pros ſigned, he may have a procept in the 
nature of a fcrre-facias. Vide 2 M 41. | 
„By the fame. ftatute 17 Gor. 2. ce 7. if the plaintiff is 
ranſuitediafter. iſſue joined, or if verdict is given agalall 
him, the jury returned or impanelled, at the prayer of-the 
defendant, ſhall enquire of the rent in arrear, and the value 
of the goods, Sc. diſtrained, Sc. . 5 
But if in ſuch caſe the jury impanelled omit to enqure 
of the value of the rent arrear, or of the cattle, the defend: 
ant cannot then have a writ of enquiry to ſupply that omul- 
ſion, becauſe the ſtatute confines it to the jury N in 
the cauſe. 1 Leu. 255. Therefore, in ſuch caſe, the de- 
ſendant muſt take judgment de retarno habende at common 
taw. Tuc let v. Stephens. P. 6 Ges. 1. C. B. Carth. 362. 
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How: the. Defendant may proceed in caſe the 
Diſtreſs was for RenT after the Cauſe re- 
moyed, and the Plaintiff NonPRoss'D or 
"NONSULTED at the Trial. | 

Defendant had avowed for a years rent and had a verdict, 


but. no value was found by the jury; whereupon a writ of 
inquiry was moved for under the 17 Car. 2. to aſcertain the 


| rent in afrear, and the value of the cattle. Gould juftice, doubt- 


ed whether it could be granted to ſupply a defective verdict in 
uſe of rent; though after a verdi by default, it would 
certainly lie, and cited Stephens and Spiller. In anſwer to 


which, Andrews and Jones, M. 24 Geo. 2. B. R. was cited 


4 in point. But Gould ſaid, that from a note of Mr. Bur- 
mu, that appeared to be a judgment by default. However, 
no cauſe being ſhewn, the rule was made abſolute. Freeman 
v. Lady Archer. Tr. 11 Ges. 3. C. B. 2 Blackſ.: Rep. 763. 

Mie In writs of enquiry under this ſtatute, the jury 
ſet their hands and ſeals to the verdict; and upon the trial 
of ſuch. writs, the judge of ui, prius. is only aſſiſtant to the 
Sheriff, and has no judicial power. And if the parties come 
to any agreement at the trial, the way 1s to bring it to the 
judge to gn, and afterwards move to have it made a rule 
of court. Caſe K. B. 519, 610. 75 | 

By the 21 Hen. 8. c. 19. , 3. it is enacted, That 
tery avowant, and every other perſon or perſons that make 
ay avowry, juſtification, or conuzance, as bailiff or ſervant 
to any, pe on or perſons in any replegiare or ſecond deliver- 
ance, for rents, cuſtoms, ſervices, or for damages fenſant, or 
rent or rents upon any diſtreſs taken in any lands or tene- 
ments, if the ſame avowry, cognizance, or juſtification te 
found for them, or the plaintiffs in the fame be nonſuit, 
or otherwiſe barred, that then they ſhall recover their da- 
mages. and coſts againſt the ſaid plaintiffs, as the fame 
lantiffs ſhould have done or had, if they had recovered 
nl replegiare, or ſecond deliverance found againſt the de- 

1 


Neither this ſtatute, nor the 43 Eliz. [if the defendant 
vows as. overſeer for a diſtreſs for a poor rate,] tie the in- 
On up to the ſame Jury as are returned or impanelled, as 

© 17 Car. 2, c. 7. does. Salk, os, © 

In replevin the defendant avowed, and the plaintiff being 
nonſuited, brought a writ of ſecond deliverance, where- 
n it was moved to ſtay the writ of enquiry of damages. 

t per cur. This is a * to the retorno habende, but 
11001 | 3 not 
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How the Defendant may proceed in caſe th 
- Diftreſs was for RenT after the Cauſe re. 
moved, and the + crop NONPROSS' D or 


4 a5 


NONSUITED at the Trial. $h 


not to the writ of enquiry of damages; for theſe 

are not for the thing avowed for, but are given =; the 
ſtat. 21 H. 8. c. 19. as a compenſation for the expenee and 
trouble the avowant has been at. Salk. 95. Pl. 6. Pati, 
402 Latch. 72. | 

f the plaintiff i is nonſuĩted for want of delivering a de. 
claration, if it was through any cauſe that would have en- 
—— him * a writ of ſecond deliverance, as ſickneſs of the 

oyed, &c. the court will order the deferidint to 

accept . a declaration on payment of coſts; otherwiſe, 

the plaintiff would be remedileſs, the writ of ſecond deliver. 

2 being taken away by the 17 Car, 2. in cafes of rent. 
ent. 

No food: deliverante lies after a rer on demurrer, 
after a verdict, or confeſfton of the av ; but in all theſe 
caſes, the udgment muſt be entered with a return irreple. 
viſable. ut upon a nonfuit either before or after ev: 
dence, where the diſtreſs was not for rent, a writ of ſecmd 
deliverance will lie, becauſe there is no ebe ate of the 
matter; and there a torit of ſecond deliverance lies, to bring 
the matter in queſtion : but in the caſe of a demurrer and 
verdict, the matter is determined by law ; arid in the eaſe of 
a confefſion, it is determined by the confeſſion of the part. 
2 Lal * 457+ 
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PFHE- plaintiff pleaded; two matters in bar to an avewry, 
and on one of the pleas the fact was found for him, but 
the did not certify [according to 4 Anne, c. 16: f. 5. 
1 had —— — to * the — . 
The defendant moved for-: coſts purſuant to that ſtatute ; and 
te queſtion was, whether the proceedings were within that 
ſtatute or not? the avowant in replevin being omitted in the 
words of the ſtatute. Rule to ſhew cauſe why the plaintiff 
ſhould not pay coſts was enlarged. Barnes, 144. 
The defendant made two avotories, and plaintiff obtained 
morder for time to plead, pleading iſſuably, and taking no- 
ice of trial for the fr ing after laſt term in Miduliſer, and 
within time demurrid to Fat „and pleaded in bar to the 
latter; and upon that the defendant figned a nonpros for want 
of pleading n to both avowries, which the court held 
to be regular. But upon payment of cofts, pleading iſſua- 
bly, and taking notice of trial within the ſame term, the 
0s. was ſet aſide. Barnes, 314. 7 OO - 
After joinder in demurrer, plaintiff obtained a rule for the 
avowant to ſhew cauſe why he ſhould not diſcontinue on 
nt of coſts ; it was. objected for the avowant, that a 
(continuance, in replevin is very different from a nonpros; 
and that after a diſcontinuance, a writ de retorno habends 
could not be awarded. The court, however, did not enter 
into that matter, as the parties entered into a rule by conſent, 
bay proceedings on payment of the rent arrear with coſts; 
arnes, 171. 
In Replovin, both plaintiff and defendant may carry down 
the record to trial. = 
The defendant brought down the record, but the plaintiff 
did not appear at the aſſizes; upon which, the defendant's 
counſel inſiſted ſtrongly on a verdict, which was complied 
with, But afterwards, upon application by the plaintiff to 
ſet the verdict afide, the court after hearing the judge's re- 
port, ordered the po/tea to be amended, and a nonſuit to be re- 
turned, inſtead of a verdict for the defendant; and that he 
ſhould pay the coſts of the motion. Barnes, 458. | 
On motion for judgment as in eaſe of a nonſuit, a diſ- 
tinction was endeavoured to be made from common caſes, 
becauſe in replevin defendant might, in the firſt inſtance, 
have carried down the record to trial. Per cur. The act of 
parliament has made no diſtinction. Barnes, 317. — But the 


Oi King's Bench hold, that the defendant in replevin ought never 
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to have judgment in caſe of a nonſuit, as he bimſelf is an 
Di tatty fe Thule Fogg Sayer on Coſts, 142, 
And as both plaintiff and defendant. are actors, and may 
carry the cauſe down, if defendant give notice, and do not 

to trial, the court will giye coſts, againſt him; and for the 
— Sr the defendant may not move for judgment of 
namſuit, unleſs che plaintiff have given notice of. trial. Ze. 
gieton'v Smart; Tr. 2 Get, 3+ Vide 1 Blackf, Rep. 375. 
The plaintiff's goods diſtrained were not replevied, but, 
by conſent of "the attornies on both ſides, remained in the 
diſtrainors hands; and without any writ of refals or appey. 
ance in the court above, the plaintiff declared, the defend. 
ants zvwed, and after long ſpecial pleadings, and after trial 
of i the iſſues at the affzes, and a verdict for the plaintiff, the 
avowants moved to ſet aſide all the proceedings; and the rule 
for that purpoſe was made abſolute. The court held the 
agreement to be void, a fraud upon the revenue and officers, 
and an abuſe of the court and the bar; chat they had no ju- 
riſdiction and conſequently could not give judgment. Barn, 

K Seon sfr f 1. a oy a 
3 for taking cattle in a certain place called the Brill, 
in à certain other place there called the Boggs, the defendant 
avowed the taking in the place, in which, &. becauſe H. was 
ſeized in fee of the locus in quo, &c. The plaintiff demurred, 
becauſe here are two places alledged, and the avowant has 
only anſwered to the locus in guo, &c. which is but one of the 
two places. Et per cur. it is a diſcontinuance, Meet v 

Speed. Salt. 94. | | 

The ſtat. 11 Geo. 2. c. 19. / 22. gives the defendant or 
defendants in in making avowry, or Cognizance upon 
diſtreſſes for rent, relief, beriot, or other ſervice; in caſe the 
plaintiff in the action ſhall become nonſuit, diſcontinue, or have 
Judgment againſt him, double cofts. 
| — defendant avowed the taking and detaining an 
ox, as a ſeizure, for heriot cuſtom, (claiming no right to diſ- 
train) and plaintiff became nonſuit, and the prothonotary had 
allowed defendant double coſts, taking the caſe to be within 
the ſtat, 11 Geo. 2. The court, on motion that the prothono- 
fary might review his taxation, made the rule for that pur- 
—— holding, that the not being for taking 
the ox as a &/Freſs, is out of the ſtat. For heriot ſervice, cat- 


dle, Kc. are diſtrainable ; for heriot cuſtom not. ozd v Win-. 


n. Barnes, 1 2 Will, 28 | | 
1e nes, 148, 28. Before 


ot NONPROSSING, NONSUITING, DISCONTI- 
NUING, e. 


Before I conclude this title it may not be improper to re- 
mark, that formerly if there was any irregularity in a diſtreſs, 
the party making it, was deemed a treſpaſſer ab initio, and lia- 
le to make ſatis faction to the party diſtrained; but now by 
11 Geo. 2. c. 19. © a diſtreſs for rent ſhall not be deemed 
«-unlaWful for any irregularity in the diſpoſition of it after- 
«wards, nor the party making it a treſpaſſer ab initio; but the 

m 


party aggrieved may recover full ſatisfaction for the ſpecial 
n, « damage he ſhall have ſuſtained thereby, and no more, in 
de an action of treſpaſs, or on the caſe, unleſs tender of amends 
u. WY «have been before made. — And by 17 Ges. 2. c. 38. © where 
. (ay diſtreſs is made for money juſtly due for the relief of 
ache poor, it ſhall not be deemed unlawful, nor the party 
he making it, a treſpaſſer, on account of any defect or want of 


we form in the warrant of appointment of ſuch overſeers, or 
the in the rate of aſſeſſments, or in the warrant of diſtreſs 
7s, . thereupon; nor ſhall the party be deemed a treſpaſſer ab 
u- initio, on account of any irregularity which ſhall afterwards 
es, de done by him; but the party grieved may recover for the 
* ſpecial damage, wnleſs tender of amends have been before 
a " ade. ö N 1 _ Y 
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Of che Judgment and Execution in Re. 0 
| PLEVIN. 


'F there is judgment for the plaimiſf upon a relidta veriſca. | 
tionen cognovit actionem, nil dicit, &c. or for want of a re. pi 
plication-to his plea-in bar to the avowry, or upon ademurrer, Wl. 
5 enquiry of damages ſhall be awarded. Cm. D. 7 
%. 303. r! n = % 
987 85 * requeſt of the plaintiff, by the aſſent of the de- ws 
ſendant, the juſtices may aſſeſs the damages without a writ of fr 


Bat if there is judgment for the plaintif in ceplevin, qu i > 
adhuc detinet by default after appearance, there ſhall be a 1 


. iy for the value of the goods or cattle OY) 
mages. F. NV. B. 69. l. Co. Ent. 611. a. - * 


But bete the taking was lawful, the damage fhall be 44 
for the detainer, as where goods are taken demaz: Will... 
feaſant, and detained after amends tendered. F. N. B. 69, 


If chere is a verdict for the plaintiſ, the jury uſually afle( , 
che damages. 2 Saud, 315. 15 | TAY | * redi 
Or the jury after verdict may be diſmifſed, and damages dem 
aſſeſſed by the juſtices, with the defendant's conſent. 4 
Or if the jury do not aſſeſs the damages, and the goods, &. Me 
ſhould be detained, the plaintiff may make a ſuggeſtion ther- idem 
of upon the roll, whereupon a writ ſhall go to enquire of the Ml; S 

value of the cattle, &c. and damages ; upon which the plai ; 
tiff ſhall have judgment for both. : ry air 3 - 
In Replevin, defendant avowed as overſeer for the poor! f 
rate, and had a verdict, but the jury did not aſſeſs any dM... 
mages. He ſigned final judgment, and the prothonotary a-Wſj,,. 2 
lowed him 42 J. 10s. coſts, after which he moved for a writ IU l + 
enquiry, being intitled to recover treble damages by the ſtat. Not an 
43 N reaſon of the wrongful vexation, with his coſts 
allo ſuſtained. Whereupon a rule was made to ſhew cauſe 
On ſhewing cauſe, it was objected for plaintiff. Iſt, That 
the defendant having already fo ned judgment, and had 
his cofts taxed, had made his ion, and now comes toc 
late. 2dly, That the damages muſt be aſſeſſed by the fame 
Jurys as appears by the 19 ſec. of that ſtatute, But per cur. 5. f 
he ſame jury who tried the iſſue may aſſeſs the damages Wc... 
but if they do not, we muſt do juſtice, and award a writ . 
enquiry to the Sheriff; and a writ was awarded according 
Dawell v. Marſhall. C. B. 3 Will. 442. Vide Carth. 362- 
The difference is this. Where the matter omitted to , 
inquired by the principal jury, is ſuch as goes to the ven 
* po 


Dr Wb 26 
of the Jodgmest and Execution. in RE= 
PLEVEN. | 


-b of dhe Hue, and upon which, e Taha "6 Ae full 
-In attaint, will lie againſt them 75 the party, if mey hve 
„ Sen 2 Falſe” verdict; chere ſuch matter catinot” be ſuppticd 
„ert of inquiry, becauſe ng the pfairtiff rr) loſe 
„en of attain, which wil not le upon an 7gug? of 
ot 1 where the matter omitted to be inqufred by the prin 


cipal jury does not go to the point of the iſſue, of neceffary 
conſequence thereof, but are things merely collateral, as da- 
mages are in the above caſe, and the four uſual inquiries on 
are impedit, ſuch may be ſupplied by a ſubſequent writ of 
um, without any damage to the party; becauſe if the ſame 
be Wi jad been inquired into by the principal jury, it would have 
ge been (as to theſe particulars) no more than an inqueſt of office, 
69, won which an attaint will not lie. | 
If there is judgment for the defendant upon a demurrer or 
licks BN rerdict, or the plaintiff is nonſuited, the defendant ſhall have 
turn irrepleviſable ; but if the nonſuit is before verdict, the 
ages i judgment for a return is not irrepleviſable. 14 H. 7. 6. b. 
| u H. 6.5. a. 
E. f the diſtreſs was for rent, and plaintiff is nonproſſed, or 
der- nagment is given againſt him upon demurrer, the detendant 
may have a writ of enquiry according to 17 Car. 2. c. 7. 
Jain- BW hich vide ante. Or if verdi# is given for the defendant, or 
he plaintiff is nonſuited after iſſue joined, &c. the jury im- 
Poor 1 ranelled or returned ſhall enquire what arrear, and of what 
yy ue the diſtreſs is, Sc. and after ſuch inquiſition he ſhall 
ye uf fa. elegit, &c. 
If the defendant, upon the judgment de retorno habendo, ſue 
e fat Wot a writ pro retorno habendo, and the Sheriff cannot find the 
colt attle, he may have a capias in withernam, upon the return of 
ungata, 2 | per 174. 
Tua But if the defendant has judgment for a return irrepleviſa- 
nd had te, if the owner of the — or goods tenders all that is due 
n the judgment, and it is accepted, he ſhall have a writ of 
Kivery for the goods. 2 Inſtit. 107. | 
So if he tenders the whole upon the judgment, which is 
certained upon the ayowry, and is refuſed, he ſhall have de- 
mue. 2 Inflit. 107. 3 8 
In avowry for damage feaſant, defendant had a verdict, and 
Judged that he ſhall have a retorn. habend. for the cattle, and 


ca. Ja. for the damages; but if the ar pr pe" 
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Df Prohibition. o 269 
* at © 043604397 * Das 4. agb f Th f 

8 all external juriſdiction, whether eccleſiaſtical or civil, 
A is derived from the crown, and the adminiſtration of 
ge is committed to a great variety of courts, hence it hath 
E de care of the crown, that theſe courts keep within 
be lunits and bounds of the juriſdiction 8 them by 
8 


1 


he laws and ſtatutes of the realm; and for this 

unt t was framed ſo early as the 3 Ed. 1. which 
unt Hues out of the ſuperior common law courts, to reſtrain 
ll inferior courts, whether ecclaſiaſtical or temporal, maritimez 
ry, &c. upon a ſuggeſtion made in the ſuperior court, 
hat ſuch inferior court hath aſſumed a greater or other 
jower than was entruſted to it by law, or that it hath re- 
fuled to allow of acts of parliament, or hath expounded 


them contrary to their true and proper expoſition and in- 
tent, &c. Sc. 


If inferior courts exceed their juriſdiction, the officer wha 
executes the ſentence, and in ſome caſes the judges that 
eve it, are in ſuch ſuperior courts puniſhable, ſometimes 
the ſuit of the king, ſometimes at the ſuit of the party, 
bmetimes at the ſuit of both, according to the variety of 
de caſe.  Darrv. 52. 

The writ of prohibition is to preſerve the right of the 
tng's crown and courts, and is intended for the eaſe and 
quiet of the ſubject; ſo that it is the wiſdom and policy of 
de law to ſuppoſe both beſt preſerved when every thi 
uns in its right channel, according to the original juriſ- 
tion of every court. Show. Par. Caſ. 63. 
do that prohibitions do not import that the ecclefiaftical or 
ther inferior temporal court are alia than the king's courts ; 
dut fignify that the cauſe is drawn ad aliud examen than it 
acht to be: and therefore it is always faid in all prohibitions 
the court eccleſiaſtical or temporal to which it is awarded) 
Bat the cauſe is drawn ad aliud examen contra coronam et 
iitatem regiam. 2 Inſtit. 602. Rol. Rep. 252. 3 Bull. 
10. Palm. 297. 
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D From 


: 


From hence it iſſues. 
TS courts at 1F:fimin/ter, having a ſupetin, 


* tendency over all inferior Ccpurts, may, in all caſes of 


innovation, &c. award a prohibition; in this the power of and 
— King's Bench has never been doubted. F. N. B. 53. Bic 
inft. 71. | | ch. 
| 4155 the court of Chancery may award à prohibition, _ 
which may iſſue as well in vacation as in term time; but gore 
ſuch writ is returnable into B. R. or C. B. Bro. Prob. pl. 6, Mncord 
74 81. Wil. | * Js, + hw bb #3651 | So | 
As the. common law courts are not always open, if oe Achat 
is ſucd in an inferior court for a matter out of the juri. nt be 
diction, the defendant, if it happen in vacation time, whe | 
only the Chancery is open, may move that court for a pink 
ohibition: but then it muſt appear by oath made, that the 1 1 
5 did ariſe out of the juriſdiction, and that the defendau abus; 
tendered à foreign plea, which was refuſed ; and if a pr, nd 
hibitfon has been granted out of Chancery improvide, or withWhkom t 
out theſe circumſtances attending it, the court will gran libe 
a fuperſedeas thereto. ill. Rep. 476. pl. 135. ubitra 


As che juriſdiction of the court of Common Pleas is founde 
on original writs, out of Chancery, it was formetly doubte 
whether it could, without count or plea depending therein 
award a prohibitiop : but it has been determined by th 
unanimous ſenſe of all the j4dges, that this court may, up 
z ſuggeſtion, grant prohibitions, to keep as well tempor, 
as eccleſiaſtical courts, within their bounds and juriſdictions 
and that without any original writ or plea depending: th 
common law being in theſe caſes a prohibition of itſelf, an 
ſtanding inſtead of an original. Bre. Proh, pl. 6. Ny 151 
12 G. 58. 108. Bro. Gon. pl. 3. 4 Inſtit. 99. 2 Broiunl. l 

he grand ſeſſions in M ales may alſo fend a prohibition 

and write to the ſpiritual courts there, as well as the court 
here may. Sid. 92. Sed vide Cro. Car. 341. Jones, 3 
Lau. 411. | % | 
In 3. R. and C. B. this difference hath been made, th 
in B. R. a prohibition may be awarded upon a bare ſurmi 
without any ſuggeſtion: on record; but that for a protud 
tion out of C. B. there muſt be a ſuggeſtion on record, a 
therefore the latter is conſidered as the ſuit of the pati 
and in which he may be nonſuited, and is not diſcontinuohi 
by the demiſe of the king; but the former is only in nat 

a commiſſion prohibitory, which is diſcontinued by f 
demiſe of the king. Neoy 77. Palm. 422. Latch. f 


* 9 
Ok Prohibition. 
From whence it iſſues. 


But if an attachment iſſues upon ſuch prohibition, or 
puts in bail, then it becomes a private ſuit, not 
continued by the demiſe of the king; and after ſuch — 
ceeding the party may be nonſuit, but not before. * 423. 

Latch. 11 
But per Hol, ch. juſt. B. R. a prohibition cannot be 
noved if it be inlited, till the ſuggeſtion be entered on 
record, Salk. 136. 
$0 for want of a ſuggeſtion on record, the court of B. R. 
the rule to ſhew cauſe why a prohibition ſhould 
not de awarded. Hawkins, aſſignee of Wodldridge, a bankrupt, 


r others, - aſſignees of Sampſon... Hil. 29 


It dam been ſaid, that the granting a prchibition is 4x 
— iti; but the better opinion ſeems to be, that the 
ing 2 prohibition is a matter diſeretionary, i. e, that 
— the circumſtances of the caſe, the ſuperior courts are 
a liberty to exerciſe: a legal diſcretion herein, but not an 
— oh one in refuſing prohibitions, where in ſuch like 

aſes'they have ——— ; or, where by the laws and 
ſatutes of the realm ought to be granted. Salt. 33- 
6.' Ld. Raym. 220. 578. 586. 
It hath been determined in the douſe A chat no wit 
terror will lie upon the refuſal of a prohibition ; but when 


ale is awarded it is with an ideo confuleratum eft, 
writ of error will lie, becauſe there is a Judgment. 


m. 545: Salk. 136. 


271 


| 70 prohibition can be had, unleſs the party is in danger 
1 bome ſuit actually depending; and therefore a-prohibition 
1, not be granted 9 a Tibel, or appearance to. a ſuit 


low. Salk. 35. pl. 8. Anh 24. 25. For enhidon 
« timer does not lie. Allen, 56. 
I is clearly y agreed,” that} in all caſes where. is appears 
the face libel, that the admiralty or ſpiritual 
rt, fc, have not a nn a prohibition may be 
marded, and is grantable as tuell after as before ſentence ; 
r the ſuperior ' courts are to take care that the inferior 
keep within their due bounds. 2 Uu. C. 2 Koll. 
318. N37, Sid. 65. Cre. El. 571. Mir 462. 
N. Garth. Skin. 299. þl. 2. But aſter mence a 
g libition not go, unleſs the want of juriſdiction in 
8 Wenn. below appears upon the face of the enn“. 
| 2 Ae 
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233 Sk Prohibition. 
Of the Suggeſtion for a \ Prowfia1TION. 


HERE che court has a eie juriſdiction of the 
ching, but is mg cnn —— asby23 H. g. 
for not citing out of the dioceſe, there the party muſt come 
before ſentence ;” for after pleading and admitting the jucil. 
diction of the court below, it — be hard and inconve- 
nent to grant a 1 Vide the — on, and 
Cro: Gar. 97 2 © 145: ple 153. 155, Cc. 2 
P. 1. Ld R ; Rayin. 2 J 30. 5 83— — 
When — prohibition. is moved * the method is for the 
party to file a en in court, ſtating proceedings 
that have dnl the court below, and then ſuggeſting 
the reaſon why he prays the: prohibition z and upon thisth 
court grants a rule to ſhew cauſe why a prohibition, ſhould 
not iſſue; and if upon ſhewing cauſe ĩt appears to the coun 
chat the ſurmiſe is not true, or not clearly ſufficient to 
the prohibition upon, they will deny it; otherwiſe 
will make the rule abſolute for a prohibition; or if the 
A be 9 e en. to declare. 
67. 
will net rant: b the- laſt day 
term, rn a a rule may be n uf pro- 
— enſuing term. ch. 7. 2 45b. 
. a protubtion is w the following "let: 


The ben, ei a faggeition bor a probibitiom to. the, f 
2 borough, to prohibit mee ee 
e „Ahe e A ni 

g . N * 
var —ronny —— ver in this ſame ;term, 
deſore the lord the king at Weftminſfter, comes 4. B. 
in his proper perſon, and giveth the court of our lord 

— — — enhgos by 2 certain 

act of park .. 

2 —.— 


ity of the — ear « Os. great 

their baili — a kin s officers only eech 

unto wh ority 4 given} which at the 

— —— ſome, or by their , own- authority, attack 
others paſſing through their juriſdiction with their goods, 
compelling them to anſwer . afore them upon contracts, 

W and treſpaſles, done out of their — 
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Of the Suggeſtion for a Proniaprion. 


their juriſdictions, where indeed they hold nothing of 
them, nor within the franchiſe, 'where their power is, in 
prejudice: of the king and his crown, and to the damage 
of the people: it is provided, that none from thencefortn 
ſo do; and if any do, he ſhall pay to him, that by this 
occaſion ſhall be attached, his damage double, and ſhall 
- 15 amerced to the kin = by the faid ſtatute - 
r things it more ) nevertheleſs, 
2 ne C D. not ignorant of the — es, but contriving 
ud intending te faid A. nl the form of the ſtatute, 
unjuſtly to vex, oppreſs and weary, and to draw him into 
in; che court of our lord the king, Cy; of the 
gh of Bridgnorth,” in the r „ held in 
the faid borough, before the bailiff of the ry boro ugh, 
in a cettain action which had ariſen nl Von ay of 
the juriſdiction of that court; and alſo the common law 
of the realm (to every ſubject of right dus) to derogate 
from and abridge, 'and — due GE ' of law to ſubvert, 
and the iſſues and profits which to the ſaid lord the preſent 
ling thereof might happen, and which to his royal crown 
eſpecially belongeth to diminiſh, in the ſaid court of our 
fd lord the t king, of record there, held on 
in the nĩneteenth of the reign of the lord the preſent 
king, before the bailiffs of the ſaid borough, according 
to the cuſtom of the ſaid borough, from time whereof 
the” memory of man is not to the contrary uſed and ap- 
proved, levied his certain plaint againſt the ſaid A. in a 
certain plea of treſpaſs upon the caſe, to the damage of 
the ſaid C. D. of fifty pounds: and the ſaid C. D. by pre- 
lence of the plaint aforefaid, in form aforeſaid, levied 
and affirmed, then and there cauſed and procured him the 
ki 4. paſſing within the juriſdiction of that court, to be 
and arreſted, and compelled the ſaid A. to appear 

In'the ſaid court, and the ſaĩd A. of and upon the premiſſes 
unjuſtly conſtrained: 6/anſwer. And thereupon in the 
ume court, held on the day of in the 
mneteenth of the rei aſoteſaid, before the ſaid 
blliffs ef ' the faid the faid C. D. upon his 
Morefaid 'phaint did declare againſt the ſaid H. in manner 
n form following; chat is to fay, C. D. complains 
einst I. B. (here inferr the declaration) Cc. which faid 
Flt now temains in the ſaid court depending and un- 
determined, and there in the ſaid court is — by 
de dad c Whireas; in truth mmm men 

Os TI; is wo an ſaid 


ann 


Of the Suggeſtion for a BxonBITION, 


- aforeſaid cauſe of action in the ſaid plaint and declaration 
mentioned, aroſe and accrued to the ſaid C. D. out of 
the ſaid borough of Bridgnorth, and out of the juriſdiction 
of that court; that is to ſay, at the pariſh of in 
the ſaid county of Salep, and not within the ſaid bgroug} 
of Bridenorth, or within the juriſdiction of that coun, 
And whereas the faid A. holds nothing of them the {aid 
bailiffs, or within the franchiſe or juriſdiction of that cour: 
And, whereas in fact, the bailiffs of the ſaid borough, or 
any of them, never had or hath power to hold the gle 
aforeſaid, nor to hear and determine the ſaid plea as afore. 
'faid, ariſing and accruing out of the juriſdiction of the 
ſaid court, by the laws of this realm, nor by virtue of 
any letters-patent of the faid lord the prefent king, no 
of any of his progenitors or 3 kings or queens 
of this realm; nor by any title of preſcription, from time 
whereof the memory of man is not to the contrary used 
and approved, or any otherwiſe howſoever ; * al. 
though the ſaid A. all and fmgalar the matters and thing 
by him above ſuggeſted, hath pleaded in his diſcharge in the 
| he court before the aforeſaid Bailift of the faid 
faid borough, and there offered to verify and prove th: 
fame by undeniable teſtimony and proof; nevertheleſs, the 
bailiffs of the borough aforeſaid, the aforeſaid plea and 
- allegation of the ſaid A. there to receive or admit alto. 
2 refuſed, and threatened to give judgment in the 
aid court, in the faid action, againſt the ſaid A. in con- 
tempt of our lord che prefent king, and to the great damage 
of the ſaid A. and contrary to the law of this realm, ant 
- alſo againſt the form of the ſtatute aforeſaid ; and this 
che ſaid A. is ready to verify: whereupon the ſaid A. hum- 
bly ae the aid and munificence of the court of ou 
lord the preſent king, prays ſpeedy remedy, and a wi 
of our lord the preſent king of prohidition to be direQet 
to che ſaid pailifts of the ſaid borough, and other compe- 
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Note, Where there is no defeus juriſdictions, but only tri 
tionis, the defendant muſt plead it below, and have his ple: 
dulallowed, before he can be entitled to a prohibition. Bu 
where there is a deftfus juriſdifionity the party has no occalio 
to plead it below, before motion for prohibition, ——T'betefo 
in the above precedent given of a ſuggeſtion, there was no occa 
fon for that part of it. | 02 ima? Has. 21493 
tea 
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Of the Suggeſtion for a PROHIBITION. 


tent judges in that behalf; and alſo to the ſaid C. 
his counſellors, attornies, and ſolicitors in this behalf 
whoſoever, to prohibit them and of every them, that 
they, or any of them, in the ſaid plea of treſpaſs, in any 
manner touching the ſame in the ſaid court, before the 
laid bailiffs of the ſaid borough, or any of them, to pro- 
cted, ſhould not preſume, nor any further in that behalf 
would attempt, which to the further derogation of the 
crown of his preſent Cs mg or to the contempt of the 
law, or the loſs or prejudice of the ſaid 4. might in any 
wiſe turn, on pain of incurring the puniſhment due to 
yolators of the law: of this realm; but from all further 
proſecution inſt the ſaid A. in the ſaid court, before 
the bailiffs of the ſaid borough, or any of them, ſhould 
utterly defiſt, and each and every of them ſhould defiſt ; 
and it is granted to him, &c, | 


The form of a ſuggeſtion for a prohibition to an ecclaſa- 
ca court on a libel there by a vicar againſt a pariſhioner 
t ſubtraction of tithes, ſetting forth that there is a modus 
11 the faid patiſh, Sec. ; N f 


England. Be it remembered, that on e mut, 
ade after. days from the day of  Eafter, in this ſame 
alto. term, before our lord the king, at Veſiminſter, comes A. 
B. by his attorney, and gives the court here to 
underſtand and be informed, that whereas all and all man- 
ner of pleas, of and concerning any preſcriptions, and cuſ- 
toms whatſoever, within this realm, and the 'cognizance 
of ſuch pleas belong and appertain to the ſaid lord the 
king, and his royal crown, and to the common law, and 
in the courts of our ſaid lord the king, of record, ought 
and have always been accuſtomed to be tried and diſcuſ- 
led, and not in eccleſiaſtical court. And whereas on 
de ½ day of January, 1779, the ſaid 4. B. was, and 
from thence hitherto hath been, and ftill is, ſeized in his 
demeſne as of fee, of and in divers, to wit thirty, acres of 
y tri meadow, ſituate, lying and being, within the. pariſh of 
— in the county of —<—— and within the 
u bonds, limits, and titheable places thereof; and, during 
ccaloniW-the time aforeſaid, was poſſeſſed of divers cows and calves, 
ebe fore within the ſaid pariſh, and the bounds, limits, and tithe- 
o oc able places thereof. And tohereas within the faid pariſh 
Y there are, and from time whereof the memory of man is 

ten 'T not 
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Of the Suggeſtion for a PROHIBITION, 
have been, certain cuſtoms and modes 


not to the co 
ol tithing, that is to ſay, one certain cuſtom, c. 
the cufloms and moduſſes, c.] nevertheleſs, one C. 
_ vicar of the pariſh of — aforeſaid, not ignorant of 
remiſſes, but contriving unduly to 
the ſaid A. B. againſt the due co 
this realm, and to draw the cognizance of a plea which 
belongs to our lord the king's temporal courts, and ought 
there to be tried, diſcuſſed, 
trial, on the day of 
A. B. into a plea and cauſed him to appear in the court 
chriſtian, before the right worſhipful F. C. maſter of an 
vicar general, and principal of the epiſc 

f ——— lawfully conſtituted his ſurr 
other competent judge in that behalf, by craft. 
libelling againft the ſaid A. in the ſaid court chriſt 
irſt, that in the year, &c. [ fate the libel] and although 
the ſaid A. hath alledged and pleaded all and ſingular the 
matters above ſuggeſted and alledged in the faid court 
chriſtian, in his diſcharge of and from the tithes, &. 
and offered to prove the ſame by indiſputable evidence; 
yet the aforeſaid ſpiritual judges have altogether refuſe! 
and ſtill do refuſe, to admit or receive the ſame plea, alle 
gation, or proof, and endeavour with all their might te 
compel the ſaid A. to pay the faid monies in the aforeſai 
hbel ſpecified, and daily threaten to condemn the faid / 
of and upon the premiſſes, in contempt of our faid lord it 
King and his laws, to the great damage and injury of th 
faid A. and againſt the courfe of the law of this realm, an 
the cuſtoms and preſcriptions aforeſaid ; all which {a 
premiſſes the faid A. is ready to verify and prove, as the 
court of our lord the king here ſhall direct: wherefore the 
faid A. imploring the aid and aſſiſtance of this court here 
his majeſty's writ of prohibition to bt 
of the epiſcopal con 
aforeſaid, his ſurrogate, or othe 
competent judge in this behalf, to prohibit them and ever 
of them, that neither they nor any of them do any furthe 
hold pleas in the faid ſpiritual court, before them or an 
premiſſes aforeſaid, or any g 


th 
preſs 


I, 


prays relief, an | 
directed to the ſaid official princi 
ſiſtorial court of 


of them, touching the 
thereof, c. 


For other forms, reſpecting other matters, ſee the booksc 


entries. 


court of 


grieve and o 
e of the R 


and determined to another 
1779, drew the fait 
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Of the Suggeſtion for a PROHIBIT ION. 


From various books and reports, the force, effect, and va- 
ty of agreements for tythes, whether ſuch agreements are 
indenture or parol, appears to be a very unſettled point. 
And, it is ſaid to be the conftant practice of the courts at 
Weltminſter, not to grant prohibitions upon the ſuggeſtions of 
ch agreements, but to leave it to the ſpiritual court to de- 
mine: and if the party thinks himſelf there aggrieved, he 

appeal. And this — to hold ſtill, as to ſuch parol 
ks under 2 N of three years; for if they be above 
tree years, then by the late of frauds and perjuries, they are 
4 have Men beate at wil and if —— 
ee years, yet by that ſtatute there mult be yearly reſerved 
mo thirds, at leaſt, of the full improved value of the thing 
kmiſed. , Comp. [ncumb. 339, 34% Vide Bac. Abr. 3, 


ld. 330» Sc. 


8. | de tobten. 


Of proving the SucosrIox, in what Caſe o | 
neceſſary, and at what Time. 


17 the ſuggeſtion for a prohibition is to ſtop a ſuit com- Fear 

menced in the eccleſiaſtical court for ſubtraction of ty}; Won 
or other eccleſiaſtical dues, the 14 ſect. of the 2 œ 3 Edw, 6. c. 13. sci 
requires, That if any party do ſue for any prohibition 
in any of the king's courts, that then the fame party, not j 
< before any prohibition ſhall be granted to him or them, A 
< ſhall bring and deliver to the hands of ſome of the ju. Wi fuck 
<& "tices or judges of the ſame court where ſuch party demand. 
eth the prohibition, the very true copy of the libel de- If 
& pending in the eccleſiaſtical court, concerning the matter 


& whereupon the py demandeth the prohibition, ſub. FI: 
& ſcribed or marked with the hand of the ſame party; and ;« d. 


„ under the copy of the ſaid libel. ſhall be written the ſug. 
<< geſtion, wherefore the party ſo demandeth the ſaid pro- (al. 
„ hibition: And in caſe the ſaid ſuggeſtion, by two bon 
and ſufficient: witneſſes: at the leaſt, be not proved true in 
< the court where the prohibition ſhall be ſo granted, with- 
<< in months next following after the ſaid prohibition WM A; 
ys be ſo granted and awarded, that then the party that's 
c letted or hindered of his or their ſuit in the ecclefiafti. 
« cal court by ſuch prohibition, ſhall, upon his or their 


« requeſt and ſuit without delay, have a conſultation grant- 4 
ed in the fame caſe in the court where the ſaid prcbi- ¶ recc 
< bition was granted; and ſhall alſo recover double co d But 
6c damages againſt the party that ſo purſued the ſaid prohi- þ 
$6 bition, c.“ ö | bett 
As this ſtatute refers to the ſtatutes 27 & 32 H. 8. which 1 
extends to and ofterings generally, all ſuch tythes cen 
and church duties as are mentioned in thoſe ſtatutes are 8 ine 
much within this act as if enumerated. 2 Jnftit. 662.8 ba 
Comp. Incumb. 600. Dyer, 170. b. | app 
And therefore it extends to prohibitions to ſuits for ſmall be 
tythes as well as great. Ye. 102. Ld. Ray. 1172. and 
' So a ſuggeſtion of a modus decimandi ought to be proved of. 
within ſix months, being within this, act. My, 148. I. 0 
104. | N xi | fa 
% where the party ſuggeſted, that he was to pay ſo much = 
u 5 FI arbitrament, being the fame as a modus decimandi. ch 
a 0 $6 | | la 
But there needs no proof of the ſuggeſtion where the ſuit b. 
is for tythes contrary to common right, or where the con-M me 
tract of the party is ſuggeſted,  Yelv. 104. 119. 2 Len. fer 


29, Heal, 145. 2 Keb. 134. Lit. Rep. 297. The 
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of proving the SuccrsTION, in what Caſes 
nceceſſary, and at what Time. 


The 75 need not be proved ſtrictly, — proof by 
bear- ſay is ſufficient. Pahn. 307. —or that it is ſo by com- 


mom fame. Wey, 28. Nor with preciſe certainty as to all 


is circumſtances; but that if it be proved in ſubſtance, or 
in ſuch a manner as to ſhew that the eccleſiaſtical court hath 
not juriſdiction, it is ſufficient, 1 

And the ſuggeſtion may be proved by perſons, although 
ſuch perſons at the trial may not be able and competent 
witnefles. Mich. 27 Car. 2. C. B. Sharp v. Hobarts. 

If a ſuggeſtion conſiſts of two parts, one witneſs to one 
part, and another to the other part, is ſufficient. Vent. 107, 

If the party is ordered to declare in Prohibition, the proof 
of the ſuggeſtion need not be within ix months, becauſe the 
proof in ſuch caſe is to be made at the trial of the cauſe, 
Caſ. in C. B. 158. | 

And note : The fix menths is according to the calendar, 
and not lunar months, for this is a computation which con- 
cerns the church. Hob. 179. 2 Mod. 58. Lit. Rep. 19. 
And the fix months commence from the = of the writ o 
prohibition, not from the time of the rule for awarding it, 
2 Ld. Ray. 1172. 2 Salt. 554. pl. 20. 656. pl. 2. 

And if the ſurmiſe be proved before one of the judges 
within the ſox months, it is ſufficient, although it is not 


recorded till after the fix months by the court. Moy, 30. 


But it muſt be entered in the office. 2 Show. 308, 

And proof which is not ſufficient, may be ſupplied with 
better within the fix months. Lit. Rep. 155. 

The plaintiff had obtained a rule to ſhew cauſe why a 
conſultation ſhould not go, for want of the plaintiff's prov- 
ing his ſuggeſtion within the fix months, and why the 
plaintiff ſhould not pay double coſts. Upon cauſe ſhewn it 
appeared, that the declaration had been, by rule, ordered to 
be made agreeable to the proceedings in the ſpiritual court, 
and thereupon a prohibition to iflue. And the court being 
of opinion, that the time for proving the ſuggeſtion ought 


to be computed from the time of the amendment, and not 
farther back, the ſix months were not expired. So the rule 


was diſcharged, Barnes, 428. 

A writ of prohibition had been granted on motion, and 
Plaintiffs not having proved their ſuggeſtion according to the 
ſtatute 2 & 3 Ed. 6. to be true within fx months. —It was 
moved, that a writ of conſultation might be awarded for de- 
fendant, plaintiffs not proving their ſuggeſtion to be true 
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Of proving:;the;SuG ons tion; in what Caſe, 
neceſſary, and Aten dee Time. N 


1 


Wübia the limited time; and chat p s might according 
to the direction of the ſtatute, py t double cofts, | 
n Mok: doubted, whether plaintiffs, being adminiſtrators, 


coſts. But the court ſeemed to think, that okra 
— intitled of courſe to a writ, of conſultation. ne 
** as to both _ Barnes I 30. 
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cos entering the Proof of the SugorsTION. 
HEN che party has proved his fuggeſtion before a 
judge, — the 14th {9 of the 2 & 3 of Edw. 
0 b. e. 13. an entry of ſuc} proof muſt be drawn out in order to 
de entered of record in court, which is to be done in the 
following manner, after the ſuggeſtion and the award of the 
wit-of prohibition. A 
And the writ of the prohibition of the lord the king 
is granted to him, &c.” OY 
\FTERWARDS. that is to ſay, on the day of 
in the twentieth year of the reign of our ſo- 
yereign lord George the third, of Great Bruain, France, 
and [reland, king, defender of the faith, c. at 
in the county of before [the judge] comes, the 
faid A. B. in his proper perſon, and to verify, teſtify, and 
prove his ſuggeſtion aforeſaid, and all and every matter and 
thing contained in the ſame ſuggeſtion on the part of the 
ſaid A. B. to be proved, produceth three good lawful and 
ſufficient witneſſes, to wit, O. P. | in the coun- 
ty aforeſaid, huſbandman, and aged about twenty-four 
years, or thereabouts ; Q: R. of the ſame place, labourer, 
aged ſixty years or thereabouts ; and S. 7. of the pariſh 
of in the ſaid county, farmer, aged ** years 
and upwards, before the ſaid juſtice at oreſaid, 
according to the form of the ſtatute in ſuch caſe made and 
provided: which ſaid witneſſes ſo as aforeſaid produced by 
the ſaid A. B. being then and there ſworn upon the holy 
Evangeliſis, to depoſe the truth of and upon the premiſſes 
ſpecified in the aforeſaid ſuggeſtion, ſay and depoſe, and 
each of them ſeverally upon his oath ſaith, and depoſeth in 
manner and form following, that is to ſay, the ſaid O. P. 
for himſelf, upon his oath faith and depoſeth, that, &c. 
[Here enter the proof of what he ſwears. ] And the ſaid 
3 for himſelf upon his ſaid oath faith and depoſeth, 
at, Oc. [Enter what he ſwears to.] And the ſaid O. P. 
and Q. R. for themſelves ſeverally upon their ſaid oath 
ſay, and depoſe, that, c. [Enter what they both ſwear 
to.] And the ſaid S. T. for himſelf, upon his faid oath, 
faith and depoſeth, that, &c. [The part he ſwears to.] 
Which ſaid depoſitions taken before the ſaid [the name of 
the judge] in form aforeſaid, the ſaid juſtice afterwards, 
to wit, in Michaelmas term, in the nineteenth year of the 
reign of our ſaid lord the now king, delivered by his own 
proper hands, into the court of our ſaid lord the king of the 
Bench, here to be enrolled of record. 
dworn the day of 


in the year of our Lord, 1780. jBy n 
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Where the SugGtsT10N muſt be verified by 
: an AFFIDAVIT. | 


<= 


1 N ſome eaſes the courts require an offidavit to be made on 
4 application for a proh:bition, to ſupport the ſuggeſtion. 
Per Holt ch, juſt, B. R. in Godfrey v. Llewellin, 11 V. 3 
the biſhop of St, David's caſe. here the matter ſuggeſted 
for a prohibition appears upon the face of the libel, we never 
.inſiſt upon an affidavit ;. but unleſs it appear upon the face of 
the libel, or if you -move for a prohibition as to more than 
appears upon the face of the libel, to be out of their juril. 
diction, you ought to have an idavit of the truth of you 
ſuggeſtion. Salk. 549. Pl. 3. PN 
1 5 motion for a rohifition, there muſt be an fide; 
hat the matter ſuggeſted to have been pleaded was pleaded 
below in the ſpiritual court, and diſallowed, vide Ld. Rayn, 
1211. for otherwiſey any one might come and ſuggeſt 2 fall 
fact, and ſo ouſt the ſpiritual court of their juriſdiclion. 
<3. 6 hit v. Thompſori, [mentioned by Atom Toft in Bug. 
in v. Bennet, Burr. 4 pi. 2039) 2040. ] Lord ch. juſt. La 
Jaid down the rule to be, „That if you move for a prohibi. 
tion upon any ming not appearing upon the face of the pro. 
ceedings, you ought to have an affidavit of the truth of the 
ſuggeſtion.” And he cited Godfrey and Lletbellin, 2 Sal, 
, in point ; and 2 Salk. A515 2. 13. where Holt ch. juſt, 
ud down the law to be, «© That wherever the matter, which 
you ſuggeſt for a prohibition is foreign to the libel, you mult 
plead it below, before you can have a prohibition ; other- 
wiſe, where the cauſe of prohibition appears upon the libel. 
And lord ch. juſt. Lee ſaid, in that cafe of Hynes v. Thenjſm 
that he thought it muſt either be pleaded “ that there wa 
ſuch a cuſtom,” or an affidavit of it. And Mr. 7u/t. Chajyi 
* hinted, that prohibitions had been too eaſily granted: An 
Was of opinion, that there ought to have been an affidavit om}... 
verify the ſuggeſtion. 
In Driver v. Culgate, [mentioned alſo by Afton Fu/?. in the 
ſame caſe of Buggin v. Bennett. Burr, 4 pt. 2039, 2040. 
e court held, that there was no N to plead it below 
in cafes of prohibition far words ſpoken where they are by ti 
cuſtom actionable, as there is in caſe of a prohibition 0 
ſuggeſtion of a modus, For in the former caſe, they canno 
go on if the ſuggeſtion be true ; but in the Jatter of a modi 
if the modus be admitted in the fpiritual court, they ma 
£0 on, becauſe the juriſdiction continues, | 
In all other caſes the court laid down a general rule, © tha 
the matter muſt either be pleaded below, or verified by «ff 


gavit,” Vide Burr. Rep. 4 pt. 2040, © 
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MW Where the SucorsTIoN muſt be verified by 
an AFFIDAVIT, 


As in caſe for a prohibition to the conſiſtory court of Lan- 
am, in a cauſe for calling a woman * whore” in London, 
dere muſt be an affidavit of the cu/fom, and alſo that the 
. 3 0 ſpoken there. Theyer v. Eaſtwiet. Burr. 4 

In C. B. on ſhewing cauſe why a prohibition ſhould not be 
granted, it was objected, that no affidavit was filed, whereby 
the libel whereupon the plaintiff had moved appeared to be 
a true copy. Per. cur. The objection is good, Rule diſ- 
„charged. Eaglesfield y. Anderſon. Barnes, 427. 

On a rule to ſhew cauſe why an attachment ſhould not be 
granted againſt the Mayor of Marlborough, for refuſing to 
accept the defendant's plea in his court, it was held not to be 
ſufficient for a defendant in a court below to bring his plea 
into court, and offer to make oath of the truth of it; but 


” that he muſt tender his plea with an affidavit annexed of the 
1. Wl truth thereof, and that this muſt be done before a general im- 
ö. parlance ; but that he might have prayed a ſpecial imparlante, 
del nd then have come to the next court and pleaded. It was 
a, 4 held, that the proper way of proceeding was not by at- 
uſt, WY urbment, but that a prohibition ſhould have been moved for; 


ich. 2nd ſo the rule for an attachment was diſcharged. Valens v. 
nul Call, B. R. Hil. 12 Geo, 2, | 


284 If Prohibition, 


Of granting. a PROHIBITION abſolutely, or 
HOC USQUE only. 


PROHIBITIONS are granted either abſolutely, or hz: 
u/que only till ſuch an act be done; the firſt of theſe js 

peremptory, and ties up the inferior juriſdiction till a conſul. 
tation is awarded; the ſecond is 77 acto diſcharged upon 
complying with the act, and that without any writ of con- 
ſultation.' 6 Med. 308. | 

When a prohibition is moved for becauſe a copy of the 
libel ĩs denied, the court requires that oath ſhould be made of 
the denial, and the prohibition is only guorſgue the copy be 
delivered. Vent. 252. 2 Salk. 553. pl. 19. 
The ſtat. 2 Hen. 5. flat. I. c. 3. requires a copy of the 
Ebel in the eccleſiaſtical court to be given to the party ſued 
there. But as this ſtatute extends only to the eccleſraftical 
camrt, a prohibĩtion was denied to be granted to the adn. 
ralty court, upon a ſuggeſtion that refuſed to give the 
party ſued there à copy of the libel. Ld. Raym. 442. 

A prohibition quouſque they give a copy of the libel, if it 
be granted before any libel exhibited, does not bind them 
from-exhibiting any libel ; but after, they ſhall not proceed 
till they give a-copy of it. 6 od. 308. | 
It was formerly by all the judges, that when there 
was a proceeding e officzo in the eccleſiaſtical court, they 
were not bound to give the party a copy of the articles: but 
the law is otherwiſe : for in ſuch caſes, if they refuſe to give 
a copy of the articles, a prohibition ſhall go guouſque they de- 
liver it. Ld. Raym. 991- | 

In G. B. a rule was made for civilians to be heard on both 

ſides in relation to a prohibition. Dr. Lee attended to argue 
againſt the prohibition ; but none would attend to argue for 
it, as by affidavit appeared. Per Cur. We ought to hear 
civilians on both ſides, or not at all. Enlarge the rule: per- 
haps, when our opinion is known, a doctor may attend on the 
other ſide. Afterwards no civilian attending to argue for the 
prohibition, the court would not hear doctor Lee againſt it. 
Barnes, 428. | | | 

A prohibition is not grantable the laſt day of term, but on 
motion, a rule may be obtained to ſtay proceedings till the 
enſuing term. Laich. 7. 2. Roll. A ! 

But a prohibition to an eccleſiaſtical court was granted the 
laſt day of term on motion, leave having been obtained the 
day before, to move it then,” Burr, Rep. 4 pt, 1922. 


Ok 
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Of declaring in PROHIBITION, Ge. 


FH E court ſeldom awards a Prohibition upon the mo- 
tion, but generally grants a rule 11, or that the ad- 
verſe party ſhould ſhew cauſe why it ſhould .not be granted. 
Ov. El. 16. 94. S Med. 247. Ld. Raym. 86. 230. Wil. 
7. Pi. 2. a | ; 
1 nice and difficult caſes it is uſual to direct the 
plaintiff to declare in Prohibition. Cro. El. 736. 4 Mad. 
151. Lev. 125. Ld. Raym. 88.—and fo proceed to iſſue, 
that the merits of the cauſe may be brought before them 
with the greater exactneſs, and the court thereby be the bet- 
ter enabled to judge of the reaſonableneſs of granting or re- 
fuſing the writ. Stil. Pract. Reg. 43. F. * B. 44. - 
When the court inclines to grant the motion for a prohi- 
dition, the defendant has a fort of right to infiſt that the 
plaintiff ſhall declare; but where the court inclines againſt 
the motion, the plaintiff has no ſuch right, for there might 
de judgment by default, and the court be obliged to prohi- 
bit: againſt their on opinion; and it is no injury to the 
plaintiff, as he may apply to another court. Ihe King v. 
it the Biſhop of Ely. Mich. 30 Geo. 2. 5 f 
m So it appears, that leave to declare in prohibition is only 
ed granted when the court inclines to prohibit z not when it 
inclines to the contrary. Hide 1 Blachſ. Rep. $1. 
Te The court is not obliged to give direction for ſuch decla- 
ey tation, but are abſolute judges of the ſufficiency or inſuffi- 
ut ciency of the ſuggeſtion. Leon. 181. 
"e On ſhewing cauſe againſt a prohibition, the court made the 
de- rule abſolute, with a direction that the plaintiff. ſhould de- 
care in prohibition. He tendered a declaration, but the 
oth defendant refuſed it, and applied to ſtay the proceedings, as 
gue being willing to ſubmit. The other inſiſted he had a right 
to go on, and ſo get at the cots of the motion, which he 
could not otherwiſe have ; but the court ſtayed the proceed- 
jungs without coſts ; ſaying, the direction to declare was in 
favour of the defendant, who might waive it. Gegge v. 
Jenes. Stra. 1149. [Vide the ſtatute 8 & g W. 3. c. II. / 
3. which gives coſts in prohibition upon plaintiff's obtain- 
ing judgment, or any award of execution after plea pleaded 
or demurrer joined] but the plaintiif can recover no coſts in 
prohibition, unleſs he has execution after plea or demurrer 
and judgment for him : but then after ſuch judgment and 
execution, after plea or demurrer, the coſts ſhall be taxed 
from the ſuggeſtion, ſo as to take in the motion, Willi v. 
Turner. Bi 2 Geo. 1. C. B. 


Where 
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Where the party is ordered to declare in prohibition, he 
ought not to take out the writ, but ſerving the other {ide 
with a rule is ſufficient; and if in that ſuit he obtain judg. 
ment, the judgment is fetprobibitroy otherwiſe it is quod rat 
camſultatis; therefore if the be excommunicated, the 
mandatory part of the "writ to afloil the party is not to be 
obeyed till after trial had. The Dean and Biſbop of Wall. 
Afich: 25 Geo k. 

It was at the defendant's inſtance made part of the rule 
whereby a writ of prohibition was granted, that the plaintiff 
ſhould declare in prohibition. Defendant afterwards de. 
manded a declaration, and: threatened a |noxpros for want 
thereof, Whereupon a declaration was prepared: and when i: 
was ready, he was told by defendant's agent that he nced not 
deliver it; but as he had been at the trouble and expence in 
preparing it, he delivered the fame, and called for a plea, 

efendant pleaded nothing to the merits, but only that he 
did not proceed in the ſpiritual court after the prohibition, 
gave a rule to reply, and demanded a replication. Where- 
upon plaintiff applied to the court, and obtained a rule for 
defendant to ſhew cauſe, why he ſhould not pay the plain- 
tiff's coſts of the proceedings in prohibition. Which rule 
was made abſolute. The court looked on the plea to be a 
- ſham nugatory plea, and not to the merits of the cauſe: the 
allegation, that defendant has proceeded, contrary to the pro- 
hibition, is and muſt be put into every declaration of this 
kind: but whether he has ſo proceeded, or not, is totally im- 
material. The ſtat. 8 & 9 V. 3. c. 10. / 3. gives coſts 
after plea or demurrer: but this is not a plea within the ſta- 
tate. Seed v. Molfenden. Barnes, 148. 

In caſes of tythes and ſuch ſort of matters where many 
things are in controverſy, it is very frequent to order the 
prohibition to ſtand as to part, and a conſultation to go as to 
the other part. | 1 | 

If the declaration in prohibition varies from the ſuggeſtion, 
this is naught, and a conſultation ſhall be awarded. 7 Mad. 
113. Leon. 128. For the ſurmiſe is as the writ. | 

declaration in prohibition is founded upon an at- 
tachment for a contempt; and therefore the declaration in 
prohibition is a qui tam declaration, for it ſuppoſes a con- 
tempt to the king in proceeding -after the writ delivered. 

12 C. 61. 
need not give any verdict about it. Stra. 482. 


Where 


But the contempt is but form, and the jury 
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Where.an iſſue is joined on a declaration in prohibition, 
if the jury find a verdict for the plaintiff, yet they ſhall give 
no more than ane ſbilling damages, for it is in nature of an 
iſſue to inform the conſcience of the court. Carter v. 
Leeds. Mich. 2 Geo. 2. But after the plaintiff has had 
judgment guod flet. probibitio, he may bring his action u 
Da, 8 — the damages 2 ſaſtai ned. 425 

If the jury, upon an iſſue joined in a prohibition de mode 
leimandi, find a different modus, than that alledged by the 
phintiff, yet the defendant ſhall not have a conſultation ; be- 
cauſe it appears that he ought not to ſue for tythes in ſpecie, 
tere being a modus found. Vent. 32. 

The declaration ought to ſhew a place where the defend- 
ant proceeded, after the prohibition ſerved ; otherwiſe, the 
pintiff ſhall not have judgment, though the writ of en- 
quiry finds damages. 1 Vent. 348. 350. Ray. 387. 2 Jones 
18. 2 Show. 145. 

Two perſons cannot join in the declaration, where the 
tauſe of complaint is ſeveral. Cro. Car. 162. 

If the libel be againſt ſeveral pariſhioners, who all inſiſt 
upon the fame modus, they cannot join, but muſt have ſeve- 
le al prohibitions, + Tel. 128. R. Raym. 425. 

a If there appears cauſe for a prohibition, there ſhall not 
he be a conſultation, though the declaration be defective for 
b want of form; as becauſe there is not the profert of a deed, 
11s cer letters-patent. Per Coke. 1 Rel. 332. 
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n- After a rule given to declare in prohibition, the defend- 
ts ant may ſubmit and ſtay proceedings. Stra. 1149. 
2 The declaration in prohibition was ordered to be amended 


by a judge, but the amendment not being warranted by the 
ny Wl 'vegeſtion, or the acts of the ſpiritual court, the order was” 
the ducharged. Barnes, 7. | 
to Since the 8 9 V. 3. c. 10. giving plaintiff in prohibi- 
ton, obtaining judgment, or any award of execution after 
on, plea, or demurrer, his * it has been held, that theſe 
l. colts commence from the fugge/tion, which is taken to be 
the commencement of the ſuit, in lieu of an original writ-in 
- Prohibition ; and if a feigned iſſue is directed, and found in 
in MW plaintiff's favour, he ſhall have the coſts of that too. Palmer 
on-. #illiams, Clerk. Barnes, 170. 
ed. The ſtat. 8 9 . z. extends only to caſes after plea 
ury Feaded, or demurrer joined; but if there be judgment by 
| lefault, and the plaintiff have damages on a writ of in- 
ere dry, for the contempt in proceeding after the prohibition 
7 delivered 
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delivered (which is confeſſed by the default) he will be eq. 
titled to coſts at the common law. However, as this part 
of the declaration is no more than form, coſts are allowed for 
only from the time of a rule for prohibition. Sir E. Beliiſen 
V. Þr. Hinchman. Mich. 7 Geo. 1. C. B. | 

After a verdict for defendant in probibition as to part, the be f 
queſtion was, whether he ſhould be allowed coſts purſuant 
to the fatute Will. 3. or not? In quare impedit if deſendant 
has judgment, a writ is awarded to the biſhop: in replevin, 
a writ of retorn. habend. and coſts are given to the 2vowant, 
in ſome caſes, by the ſtat. 21 Hen. 8. In probibition, by and” 
4 Fac. 1. a conſultation is given, and fince the ſtat. Will. 3. 
coſts, &c. if verdict, &c. paſs againſt the plaintiff. Rule for a 
that judgment be entered, for a conſultation as to part, and Wi ough 
for coſts. The po/ffea was agreed to be altered, with reſpe& for 
to finding that plaintiff proceeded in the ſpiritual court after Mud: 
the writ of prohibition delivered to him, which is material. 
Malton gui tam v. Acklam & al. Barnes, 138. 


Of nd con 


inſdi 
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Of granting a CoxsoLTATLON, &c. 


F a protiibition'-be* granted without notice to the other 
party; and upon motion it appears that there was no cauſe 
ſor it; the court will grant a conſultation*, without putting 
him to declare upon the prohibition. Crs; Cir. 97. p 

So, aſter a prohibition granted, if upon trial the matter 
e found for the defendant,” generally, a' confultation ſhall 
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t o if the matter found for the defendant varies in words, 
„ u not in ſubſtance, from the ſuggeſtion; as if the ſug- 
t, geſtion be, that two thirds of the tythes belong to the plaintiff, 
Yy nd the verdict is too entire parts of all tythes. 

: do if there be a material variance between the ſuggeſtion 
. r a prohibition; and the libel in the ſpiritual court, there 
nd aht to be a conſultation; for the prohibition” ought to be 
0 bunded upon the libel; as if the libel be for tythes of corn, 
ter nnd a madut de ſuggeſted for tythes of hay, upon demurrer to 
at. he declaration in prohibition, a confultntion ſhall go. 

el. 70. 5 ' g | . 

% if there be a variance in quantity, as if the libel be for 
wo hundred faggots of wood, and the ſuggeſtion be for 
twenty only. Yet. 79. ' 

So after a prohibition granted, if it appears that the ſpi- 
ftzal court has conuſance for part, a confultation ſhall go 
ad, &. 12 C. 44. | 

So if, after a prohibition granted, it be not ſerved till 
kntence and appeal, it cannot be afterwards uſed. Cre. 
fac. 429. | 

But — conſultation ſhall not be granted except in term. 
I2 G. 41. ; 

Nor by a judge, but only in court. bid. 

Nor after a declaration upon a prohibition, it ſhall not 
e granted upon motion before plea or demurrer. Cre. Car. 
12 | 
Nor ſhall a conſultation go, where a verdict is found 
br the defendant, if it appears upon e whole matter that 
be ſpiritual court has no conuſance; as it a prohibition be 
pon a ſuggeſtion, that all lands in“ A. are diſcharged by a 
aus, and there is a verdict for the defendant, becauſe it is 
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A writ of conſultation is ſo called, becauſe, upon deliberation 
Of Na cenſultation had, the judges find the prohibition ill founded; 


id therefore by this writ, they return the cauſe to its original 
n{diftion to be there determined. 
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found that all, except ten acres, are within the modus; yet 
a conſultation does. not go for ſuch miſtake in the iſſue, if 
the libel was not for tythes of the ten acres. 2 Rol. 320. 


* 18 Hab. 192. tix | 
So if the ſuggeſtion was of unity, ratione cujus he ſhall 
be diſcharged, and a verdit finds that he ſhall not be diſ- 
charged ratione inde; though it be againſt the plaintiff, yet 
being impertinent, for the fact to be tried was, whether 
there was an unity, &c. a conſultation does not go? 2 R.. 
320. 85. 11 Co. 15. 0+ Hato 

So, though there be an immaterial, variance, between the 
ſuggeſtion and the libel, a conſultation does not go: as if the 
luggeſtion be for 2 total diſcharge, upon the ſtat, 31 H. 8. 
and recites the libel to be for twenty ots, where it was 
for two hundred; for it was not material for what quantity 
the libel was, when the plaintiff claims a diſcharge for 
the whole. Tel. 75. | 
So if the ſuggeſtion varies in quantity from the libel, if 
it be conformable to the copy of the libel delivered by the 
ſpiritual court, this variance ſhall not be a ground for a 
conſultation. 2 Rol. 329. l. 45. 


A writ of conſultation is to the following effect: 
GEORGE the third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, and fo 
forth. To the right «wor/brpful J. C. maſter of arts, viea 
general, and principal offic 
court © | 
Chriſtian before you impleaded A. B. by the name anc 
deſcription of A. B. of the pariſh of in the 
county of Devon, for this, that by the laws, Cc. [Here 
ſet forth the ſubſtance of the libel] as by the libel-0 
the ſaid C. D. amongſt other things more fully appears 
And whereas the ſaid A. B. has lately proſecuted anc 
cauſed to be directed to you our certain ' prohibition 
out of our court, before our juſtices at Weſtminſter, tha 
you ſhould no farther hold the plea aforeſaid, in tht 
court chriſtian aforeſaid, before you or any thing far 
ther in that behalf attempted, by pretence of which ou 
ſaid prohibition you have from thence hitherto delayed, an 
t do delay further to proceed in the cauſe aforeſaid, as 
— underſtood, to the great damage of the ſaid C. D. 
to the manifeſt prejudice of the eccleſiaſtical liberty. 
Wherefore the faid C. D. hath in our court, before our fe 


Julie 


ial of the epi copal or conſ;}torial 
&c. - 4 C. l in the court 
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tites at Weſtminſter, humbly beſought us to — him 
our aid and aſſiſtance in this behalf; and we favourably 
conſenting to the petition of him the ſaid C. D. and — 


court in this behalf belongs, ſhould be further delayed by 
ſuch falſe and ſubtle aſſertions; becauſe in our ſaid court, 
before our ſaid juſtices at Veſiminſter, it is in ſuch man- 
ner proceeded, that it is conſidered by the ſame court, that 
the ſaid C. D. may have our writ of conſultation to the 
court chriſtian aforeſaid, our ſaid writ of prohibition to the 
contrary thereof notwithſtanding, whereof the ſaid A. B. 
is convicted, as it appears to us on record, We therefore 
being unwilling that the ſaid C. D. ſhould be in any wiſe 
injured in this behalf, ſignify to you, and command, that 
you may in that cauſe lawfully proceed and further do 
what you ſhall know to belong to the eccleſiaſtical court, 
our ſaid prohibition to the contrary thereof before to you 
, if direfted in any wiſe notwithſtanding. 


or a Witneſs Sir William de Grey, knight, at V gfminſter, the 
day of, &c » : 


itoin, Nite, When the court grants the yrit of prohibition, ſuch 
nd ſo nit is not abſolutely final and concluſive, even in ordinary 
vice as. For though the ground be a proper one in point of 
rial ur, for granting the prohibition, yet, if the ſact that gave riſe 

eit be afterwards falſified, the cauſe ſhall be remanded to the 
prior juriſdiction, —lf for inſtance, a cuſtom be pleaded in the 
biritual court, a prohibition ought to go, becauſe that court 
ks'no authority to try it; but if the fact of ſuch a cuſtom be 
ſought to a competent trial and be there found falſe, a writ 
« confultation will be granted. And for this purpoſe it is, 


lake 2 declaration (which muſt always purſue the ſuggeſtion) 
| {o. plead to iſſue upon it; denying the contempt, and tra- 
ning the cuſtom upon which the prohibition was grounded: 


nd if that iſſue be found for the defendant, he ſhall then have 
writ, of conſultation. / a 


1 


2 | Where 


unwilling that the cogniſance, which to the eccleſiaſtical 


lat the party prohibited may appear to the prohibition, and 
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Where a PROHIBIT ION may be granted after a 
ConNSULTATION awarded, and where not, 

and of Diſobedience to the Writ of PRo- 
HIBITION. 


Y the 50 Edi. 3. c. 4. © It is ordained and ſtabliſned, 
That where a conſultation is once duly granted 
upon a prohibition made to the judo of the holy-church, that 
the ſame judge may proceed in the cauſe by virtue of the 
ſame: conſultation, notwithſtanding any other prohibition to 
him thereupon delivered: Provided always, that the matter 
in che libei of the ſaid cauſe be not engrofted, enlarged, or 
otherwiſe changed.“ 
Jude of helge hurch, means ſpiritual judge; and therefore, 
this ſtatute extends not to the caurt of admiralty. 2 Breoavn!, 


Same judge, means eccleſtaſtical judge in general, or per. 
ſon competent and not to the ſame individual perſon. Pon. 
1509. Pain. 418. Latch. 6. 75. 

This ſtatute hath been conſtrued to extend to thoſe caſc; 
only where a conſullation hath been law fully granted; that 
ie, upon the right and merits cf the thing in queſtion, and 
not to ſueh caſes where for defect of form, miipriſion of a 
clerk, miſpleading an act of parliament, Cc. conſultations 
have been awarded. 2 Brownl. 26. 247. Leon. 130. 
3 Bald. 182. Aitor, 917. | 

And therefore regularly, where a conſultation was award- 
ed upon che merits, the party ſhall not have another prohibi- 
tion upon the ſame ſuggeſtion. 

Though he appeals, and then prays another prohibition. 
R. Pop. 159. Lat. 6. 1 Rol. 378. Moor, 919. 

Though the conſultation be granted by another court. 
Cro. EL 277. 

And though he varies in the mus upon which the former 
prohibition-was had. 1 Nl. 378. 

But if a conſultation was awarded for want of form in 
the ſuggeſtion, or procecding thereon, another prohibition 
may be allowed. (ro. Car. 208. 

So if the conſultation was awarded for want of proof of 
the ſuggeſtion within the /ix months, purſuant to the ſtatute 
2 & 3 Edi. 6. the plaintiff is not precluded, but may 
bring another prohibition, | but then he muſt pay double 75 
according to the ſtatute, Carth. 452, ] for this ſtatute of Ei- 
ward 3. goes to the ſuggeſtion made upon the ſame libe!, 
and to a conſultation duly granted, and not to the caſe © 
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\ 


not having witneſſes ready to prove the ſuggeſtion through 
negligence, But it was ſaid by Holloway juſt. that after a 
conſultation awarded for not proving his ſuggeſtion, Ec. 
the party ſhall be for ever barred from having another prohi- 
bition on the ſame libel. Cn. 63. 

But if, after a conſultation for want of proving his ſug- 
geſtion, the party appeals, there may be another prchibi- 
tion to the court, to which the appeal was, upon the ſame 
ſuggeſtion. 2 Rol. 500. 

do if after a conſultation the libel is enlarged or changed. 
2 Rel. 207. 7 

So if a conſultation goes for a collateral matter, as if the 
plaintiff was nonſuited. Cm. Dig. 4 Vol. 484. But. Keb. 286. 
If upon the trial of a ſuggeſtion the plaintiff be nonſuit, 
no new prohibition ſhall be granted, although the non uit 
was occaſioned for want of ſome of the plaintiff's witneſles, 
who were to prove the truth of the ſuggeſtion, and who 
were neceſſarily obliged to be abſent. 

But where the ſuggeſtion was for a modus of tythe of 
lambs in the pariſh, and a conſultation went, another pro- 
hibition ſhall go upon a ſuggeſtion of the ſame madus in a 
particular farm. 2 Vent. 47. | his caſe is reverſed there. 

So if a conſultation goes, and there be afterwards a new 
libel for the ſame {ſpecies of tythes in another year, a pro- 
hibition ſhall go upon the ſame ſuggeſtion as was tried be- 
fore. Tel. 102. 

And if a conſultation goes, and the party againſt whom 
appeals ; the appellee may have a prohibition, though the 
appellant cannot have it. Pop. 159. 

So if, after a conſultation, the plaintiff pleads the ſame 
matter (which was ſuggeſted and found againſt him at com- 
mon law) in the ſpiritual court, which is accepted, and 
proceeds there for a trial, the former defendant may have a 
new prohibition: for they cannot try in the ſpiritual court, 
a matter determined at a trial at law, which was proper to 


be there tried, as if a diſcharge within 31 H. 8. was ſuggeſt- 


ed. 2 Rol. 319. l. 45. Hob. 286. 

If the eccleſiaſtical court refuſe to grant a copy of the 
libel for which a prohibition is granted, and thereupon they 
grant the copy, and afterwards proceed in the cauſe, the 

U 3 matter 
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matter not being ꝛbithin their juriſdiction, another prohibi- 
tion lies. Moor, 917. In 

If the defendant: in prohibition dies, his executors may 
proceed in the eccleſiaſtical court, and the judges of the 
court out of which the prohibition was granted will alf 
in ſuch caſe make a rule to the ſpiritual court to proceed: 
But then the plaintiff may, if he pleaſes, have a new pro- 
hibition againſt the executors. Lil. Rep. 155. 

The diſobeying a prohibition is a contempt to the ſu. 
perior court that awards it, and puniſhable by attachment, 
which iſſues againſt the judge and party for proceeding after 
ſuch prohibition, and for which they are ſubject to fine and 
impriſonment, according to the direction of the ſuperior 
court. F.N.B. 40. Bro. Att. Pro. pl. 5. 9. 11. and 279. Tho' 
the writ was not directed to the party. 19 H. 6. 54. And 
ſuch attachment may be awarded againſt a peer of the realm. 
21 Ed. 3. 355 7. 

An attachment was granted upon an affidavit that the par- 
ty proceeded after a prohibition delivered to him, in 2 
ſuit for a ſeat in the church, which the plaintiff claimed 
by preſcription; and upon his appearance and examination 
upon interrogatories, he confeſſed the matter, and was 
fined five marks. Dr. Wainwright's caſe. 2 Fon. 47. 

And not only an attachment lies for proceeding in the 
fame cauſe contig a prohibition, but alſo for inſtituting a 
new ſuit for the ſame thing; as if a perſon libels for tythes, 
and a prohibition is brought, and he libels for tythes of 
another year, the firſt not being determined, an attachment 
ſhall be awarded. Leon. 111. Moor, 509. ' 

And in an attachment upon a prohibition, the plaintiff 
ſhall recover damages and coſts againſt the party, for pro- 
ceeding after the writ of prohibition awarded. G. Car, 
559. 2 Jon. 128. Vent. 340. 3 Lev. 360. 

Note, n the caſes of prohibitions, where they were granted 
on motion, the ancient courſe was, that the party prohibited, 
ſued out a ſcire facias quare conſultatio non debet concedi po 
probibitionem; in which writ the ſuggeſtion was recited, and 
alſo a prohibition granted thereon, ad damnum of the party— 
afterwards this practice was altered, and the courſe came to 
be thus, (viz.) Upon granting a prohibition to the * 
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jj. Wl the court bound him in a recognizance to proſecute an at- 

tachment of contempt againſt defendant, for ſuing in the Spiri- 
ay wal Court after a prohibition granted, and then to declare 
he upon the prohibition, —So that he who was the defendant in 


if WI that court, is now become actor or plaintiff in the court . 1 
d: Hove, Fil 
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Of the Writ of Qu ARE IuPE DIT, and Ap. Of 1 
pearance thereto, Gc. | | 


A Duare impedit is a poſſeſſory action brought in the n- faid 


mon Pleas by all except the king, who may bring it in Jai 
B. R. or C. B. F. N. B. 32. E. and is now the only action ſha 
uſed in caſe of the diſturbance of patronage to a church or ſuit 
eccleſiaſtical benefice ; the aſſize of darrein preſentment, which the 
lies only for diſturbance where a man has an advowſon by juſt 
deſcent from his anceſtors, having fallen into diſuſe, as the the 
writ of quare impedit is equally remedial, whether a man ſo 
claims title by deſcent or caches. 3 Blackſt. Com. 246. ble 
In order to bring a guare impedit, the party applies to he 
— for an original writ out of Chancery, which is to this By 
effect: 0 ma 
GEORGE the third, by the grace of God, of Great ri. {Won 
tain, France, and roland, king, defender of the faith, Ec. An 
To the Sher f —— = greeting. Command 7; WE the 


mas, \:/hop of —— 4 ©, D. Eſquire, that juſtly and Th 
without delay they permit A. B. to preſent a fit perion to Ni. 
the church of ——— e {a!4 county, Which is void, Be 
and in the gift of the ſaid A. as he faith, and whereof te An 
complaineth, that the ſaid biſhop and C. D. unjuſtly I ſor 
hinder him; and unleſs they ſuall ſo do, and the ſaid 4. 15. 
ſhall give you ſecurity that his ſuit ſhall be proſecuted, 

then ſummon by good ſummoners the- ſaid biſhop and 
C. D. that they be beforc our juſtices at Meſtminſler, 
from * to ſhew wherefore they will not do it, and 
have you there the ſummoners and this writ. 


Witneſs ourſelf at at Cnger pn the ———— Gay of 
in the twentieth year of our reign. 


The Sheriff's warrant thereon. 


to wit. Fohn Williams, Eſquire, Sheriff of the 
county aforeſaid, to O. P. Q. R. &c. jointly and ſeverally, 
by virtue of his majeſty's writ to me directed, I command 
you, that you or ſome or'one. of you command Thomas, 
biſhop of = and C. D. Eſquire, that juſtly and without 
delay, they permit A. B. to preſent a fit perſon to the 
church of — which is void, and in the gift of the 


— 


— 
— II_—_ 


* Muſt have at leaſt teen days between the teſte and return. Nuit, 


{aid 
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of the Writ of Qu AxE IMPEDIT, and Ap- 
| pearance thereto, &c. 


faid A. as he ſaith, and whereof he complaineth that the 
ſaid biſhop and C. D. unjuſtly hinder him; and unleſs the 

ſhall ſo do, and the ſaid 4. ſhall give you ſecurity, that his 
os ſuit ſhall' be proſecuted, then ſummon by goo ſummoners 
c the ſaid biſhop-· and C. D. that they be before his majeſty's 


* juſtices at Veſlminſler, from ⁊ʒæ to ſhew wherefore 

* they will not do it. And that you return the ſame to me, 

an ſo chat I may have there the ſummoners and this precept 
given, Oc. at, Oc. in, Cc. 

.. By the ſame Sheriff. 

Ae 


as By the fat, of MHarlbridge, 52 H. 3. The Sheriffs ought 
tomake ſummons by good ſummoners, and return their names 
ri» won the original. 1 Brownl. 158. 


% And the ſummons ought to be ſerved on the defendant, or 
-a the church door. bid. 2 Mod. 265. 
and The detendant< inay have the common efſ9ign, or de malo 


to iii. 2 1. 124. but no other ef/aign. 2 Int. 125. 1 
od, on!. 160. 
f te And if the defendants e/o:gn, the plaintiff ought to adjourn 
{ty Wit for 15 days, otherwiſe he ſhall be nonſuited. 1 Brownl. 
1 4. Wig. Dal. $1. - | 
ted, == default of appearance, and no eſſoign, the plaintiff 
ſhall have an attachment, and afterwards a diſtringas. 2 Inſt. 
NA. 1 Brownl. 128. 

And, by the common law, the proceſs to compel an appear- 
uce was by diſtreſs infinite. 1b:4. 
But now by the fat. of Marlbridge, if the defendant does 
0: appear, nor caſt an ech on the firſt diſtreſs, or before, 
here ſnall be judgment for the plaintiff, and a * writ to the 
billop. 2 H. 4. 16. 2 In}t. 124. 1 Brownl. 158. Dy. 


353. b. | | ; 
the ut if the party be not actually ſummoned, there ſhall not 
rally, judgment upon default at the diſtreſs. 1 Hod. 248. 2 


Med, 264. ; 
By the common law, and now by the fat. art. ſup. chart. 
„In ſummonſes and attachments, there ought to be 15 
o the Ways excluſive between the teſte and return atleaſt. 2 Inf. 567. 


5 


— 


* ;,e, A writ ad admittendum clericum; but then, before ſuch 

urn. nt, there muſt be a grit of inquiry to inquire of four points, 
: ich vide poſt. 

{aid And 
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Of the Writ of QUaRE IMPEDIT, and Ap. or 
pearance thereto, &c. 


And by the fat. of Marlbridge, in quare impedit, or dar. 
rein preſentment, there ought to be only 15 or 21 days before 
the return. 

And the ſummons ought to be te/ted the ſame day it iſſues, 
that there may be no prejudice in reſpect of lapſe. Reg. 30. 4. 
Bro. Qu. Imp. 151. 

If the injury done to the plaintiff, or the delay, ariſes from 


the biſbop alone, as upon pretence of incapacity, or the like, Ml 50 
then he only is named in the writ. 


But if there be another preſentation ſet up, then the pre. . 5 
tended patron and his clerk are alſo joined in the action. 

Or it may be brought againſt the pretended patron and his 
clerk, leaving out the biſhop. | IF t 

Or againſt the patron only. fon 

But it is generally brought againſt all three—for if th K a * 
biſhop be left out, and the fuit is not determined till fx month udom 
are paſt, the bi/bop is intitled to preſent by lapſe; but if he M he 
named, and is made a party to the ſuit, no "fe can poſſiby ad 1 
accrue till the right is determined; and therefore it is always "wp 
moſt adviſeable to make him a party. Co. Fac. 93. bon 

If the patron is left out, and the writ is only broughMje ch 
againſt the biſbep and the clerk, the ſuit is of no effect, andMliter.+ 
the writ ſhall abate. Hob. 316. For the right of the pa 17-, 
is the principal queſtion in the cauſe. 7 Rep. 25. ir ma 


And if the cler is left out, and has received inſtitutio 
before the action brought (as is ſometimes the caſe) the 
patron plaintiff, by his ſuit, may recover the right of patron 
age, but not the preſent turn; for he cannot have judgmer 
to remove the clerk, unleſs he be made a defendant and part 
to the ſuit to hear what he can alledge againſt it : for whic 
reaſons, it is the ſafer way to inſert them all three in thi 
writ. 

If the clerk of the pſeudo patron has not heen inſtituted, oF , , 
if the plaintiff ſuſpects that the biſhop will admit the deſen 
dant's, or any other clerk, pending the ſuit, he may, imme 
diately upon ſuing out the writ of guare impedit, ſue out ale 
a — writ, called a ne admittas; which recites th 
contention begun in the king's courts, and forbids the biſhe 
to admit any clerk whatſoever, till ſuch contention be deter f Bu 
mined. The torit of ne admittas is to this effect: 


GEORGE thethird, by the grace of God, of Great Brite 
France, and Ireland, king, defender of the faith and 


for 
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\ 


pearance thereto, &c. 


forth : To the reverend father in God, Thomas, by divine 
providence, biſhop of greeting. We prohibit 
you, that you admit a perſon to the church of 
which is void, as it is ſaid, and concerning the advowſon 
whereof, an action is commenced in our court of the 
Bench, between A. B. Eſq; and you and C. D. Efq; until 
it ſhall be diſcuſſed in the ſaid court, Whether the ſaid ad- 
yowſon belongeth to the ſaid A. or to you and the ſaid C. 
Witneſs Ourſelf at Veſtminſter, the day of 
in the twentieth year of our reign, c. 

} 


— 


— 
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If the biſhop doth, after the receipt of this writ, admit any 
perſon, even though the patron's right may have been found 
na jure patronatus, then the plaintiff, after he has obtained 
judgment in the quare impedit, may remove the incumbent, 
che clerk of a ſtranger, by writ of” ſcire factas. 2 Sid. 94. 
ud ſhall have a ſpecial action againſt the biſhop, called a 
ure incumbravit, to recover the preſentation, and alſo ſatis- 
pion in damages for the injury done him by incumbering 
de church by inſtituting the clerk, pending the ſuit, and 
iter the ne admittas received +. | 0 

If one defendant ſhould appear before the others, the plain- 
if may declare againſt him fimul cum, &fc. 1 Brownl. 159. 

And note: Summons and ſeverance lies if one plaintiff 
nll not ſue. 1 Brotonl. 158, | 

And if the writ abates it may be brought by journtes ac- 
unpts.  Ihid. 

The writ may be general, and the count thereon ſpecial. 
. N. B. 33. % 5 Co. 102. b. 10 G. 135. * 


* 
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ted, oo » A jure patronatus is a commiſſion from the biſhop, which he #5 
defen bound to iſſue if requeſted by either of the conteſting patrons, G 
imme er their clerks, directed uſually to his chancellor, and others of . 
put al npetent learning, who are to ſummon a jury of ſix clergymen, 


md fix laymen, to inquire into and examine who is the rightful 
on. 1 Barn. 16, 17. 

t But if the biſhop has incumbered the church by inſtituting 
clerk before the ze admittas iſſued, no guare incumbravit lies: for 
ie biſhop hath no legal notice, till the writ of ae admittas is 
„ed upon him, 


Of 
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Of Declaring in Qu ARE IA EDIT. 


UARE impedit being a poſſeſſory action, cannot be main H H! 


tained without a poſſeſſion; for which reaſon the plainti th 

muſt always declare upon a preſentation made by himſelf, of And th 
his anceſtor, as one whoſe eftate he hath, or by the grant bam 
of the next avoidance, or by his leſſee for life or years, dcr! 
And the plaintiff in his declaration muſt ſhew a f, tut 
preſent. ; _ 
oftitu 


And if he claims a right to preſent againſt common riot 
he muſt ſhew the commencement of it; as if he alledoe 
preſentations by turns he muſt ſhew how this commence 
by preſcription, compoſition, or otherwiſe. Dy. 299. 3 Luz nd ave 
163. 

. And the plaintiff muſt ſhew a title in him before the avoid To: 
ance. Dyer 129. b. Bend. pl. 79. | 

And if there are ſeveral plaintiffs, and they vary in title” 2 
the writ abates. R. Mad. 184. 


The plaintiff ought alſo to alledge a preſentment by hin Ofc 
ſelf or his anceſtor, or ſome other under whom he claim 
Vaug. 7. 17. 57: But though it is generally neceſſary t Ever 
alledge a - entment, the want thereof will be cured by Wurba 

_ verdict. Stra. 1006. deren 
In a guare impedit for a united church, the patron ougt on 
to ſhew a preſentation either to the united church, or to if 
of the old churches. Jide Ld. Raym. 201, 202. at | 
A purchaſer may alledge a preſentment by the vender, . 10 
Inft. 356. | | But 
And if the plaintiff alledges a preſentment without a prec ſhey 


dent title, he muſt ſay it was tempore n 1 Mad. 230. 
But he need not, if a precedent title is alledged. X. 114 


230. | 
SA if a preſentment be alledged by a common perſon 
muſt ſay, that the clerk was thereon inſtituted and inducte 
Bend. pl. 297. | 
The laſt preſentment regularly ſhall be mentioned; 
therefore if the biſhop preſents by lapſe, upon the next avoic 
ance the patron in quare impedit mal make mention of tha 
'3 Leon. 18. Dal. 45: a 
And the plaintiff ought alſo to alledge a diſturbance. 
And if the ſuit be by an executor or adminiſtrator, up0 
an avoidance in the life of the teſtator, an allegation of t 
9 in the life of the teſtator is ſufficient. R. Sav. 9 
ut. 2. 
Note, Of amending the declaration in guare impedit. V's 
vol. title of the declaration, of amending the declaration, &c. 


teral 
Jorat 
[ 
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— 
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Of Pleading in Qu ARE IMPEDIT. 
HE pleading in this action is very difficult, by reaſon of 


_ the variety and uncertainty of the. rules concerning it. 
Nt . . . . pe 1 
5 And therefore Lord Hobart adviſes plaintiffs in quare impedit, 
5 ON 


name no more defendants than needs muſt be; and par- 
icwarly the biſhop not to be named, if an incumbent be 
itituted before the guare impedit brought; for then the 
op can do no more hurt to the plaintiff, for he can but 
titute pending the guare iripedit. 2dly, Not to name 


bs ore diſturbers than ſuch as are like to have reaſonable 
8. tes ; for every diſturber may make ſeveral titles, or confeſs 
155 avoid the plaintiff's title, and if any paſs againſt him he 


barred. Hob. 320. 

To a declaration in guare impedit the defendants may im- 
and afterwards may either join or plead ſeverally. 
*. 9. Imp. 157. 165. | 
And they may plead in abatement, or to the action. But 
x ordinary cannot plead in abatement, or caſt an eſſoign 
ithout making himſelf a diſturber. Hob. 200. 
Every Gefen dent may plead the general iſſue, which is ne 
furba pas; becauſe the plea doth not defend the wrong 
nerewith he ſtands charged, and leaves the plaintiff's title 
pt only -uncontroverted, but in effect confeſſed ; and the 
wintift may upon that plea preſently pay a writ to the biſhop, 
at his choice maintain the diſturbance for damages. 
E. 162. Paugh. 58. : 

But the b;/op generally, when made a party to the ſuit, - 
ſhew that he is not a diſturber, pleads in bar of the ac- 
„n, that he claims nothing but as ordinary. Hob. 198. 


* 


A 43. 2. Co. Ent. 408. d. 38 Ed. 3. 2. 

, 43. 2. Ce. Ent. 49 38 Ed. 3 
* He muſt diſclaim, or admit hin: ſelf a diſturber. Hob. 320. 
fon if he refuſes a clerk, without cauſe, he is a diſturber. 
lude Leon. 220. : | 


Upon ſuch plea by the bihsp, the plaintiff may have 
ment againſt him with .a writ, but a cęſſat executio till 
other pleas are determined. Hob. 320. Yau. 6. Keil. 
„ But if a ceſat executio is not entered, it is only form. 
Rel. 363. But if there be not a ceſſat executio, it is error, 
22 be before the other pleas are determined. 


„ If the clerb of the pſeuda-patron has been inſtituted, he - 
av. 9 terally pleads, that he claims nothing but as perſona im- 


Jorata c preſentatione of ſuch a one. Or he may plead : 
| arty of the plaintiff, or a ſtranger ; and by the common 
Ce | N 8 | lay, 
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law, plenarty,” before the writ for any time, was a good plex, 

But now by the fat. Wet. 2. e. 5. It muſt be plenary 
for fix months before the action brought to be a ſufficient har 
of the plaintiff's action, to recover the preſentation, if the 
plaintiff prevails. 5 | nn 

In pleading pany for fix months, by the preſentment, 
either of the plaintiff himſelf, or by. collation, or by lapſe 
by the ordinary, the incumbent need not make title, A; 
30. But where he pleads the preſentment of a ſtranger, he 
ought to ſhew title. But plenarty, even for fix months, is no 
plea againſt the king, according to the rule, nullum tempus 
eccurrit regi. 2 Inst. 361. 

The defendant patron, if he does not rely on the general 
1//ue, or plead a releaſe, muſt ſet up a title, and traverſe 

e 'plaintiff*'s; but if he ſhews a title, ſubſequent to the 

laintiff's, he need not traverſe the plaintiff's title, for then 
be confeſſes and avoids it. 

In replying to the defendant's plea and title, it is not 
ſufficient for the plaintiff to deſtroy that title, without 
maintaining his own title. Yaugh. 60. 

The conteſting parties go on to iſſue or demurrer, and 
the proceedings therein are the ſame as in other caſes ; but 
in this action the plaintiff muſt recover upon the ſtrength 
7 his own right, and not by the weakneſs of the defendant's, 

augh. 7, 8. 

Upon the trial the plaintiff is put to make out his own 
title; and upon. failure thereof, the defendant is put upon 
the proof of his, in order to obtain judgment for himſelf, 
if needful. 

If upon the trial the right be found for the plaintiff, the 
jury are to inquire of four things—1. Whether the church is 
full, 2. Of whoſe preſentation; for if it be of the defend- 
ant's preſentation, his clerk is removeable, if made a party 
to the ſuit, and the plaintiff commenced his action in due 
time, i. . infra * ſemeſtre, by writ. 3. In caſe of 
- plenarty upon an uſurpation, whether calendar months 

ve paſſed between the avoidance and the time of bringing 
the action; for if ir months [calendar months, not lunar, 
as in temporal matters] have paſſed, it will not be within 
the ſtatute im. 2. which permits an uſurpation to be 
diveſted by a quare impedit brought infra tempus ſemeſire. 
2 Inft.'361. 4. Of what value yearly the living is, and 
this in order to afleſs damages according to the 10 
7 1. 
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af. 2. before which ſtatute no damages were allowed; 
but by that ſtatute, if /i months paſs by the diſturbance 
of any,. ſo that the biſhop do confer to the church, and 
de patron loſeth his turn, damages ſhall be awarded to twa 

yalue of. the church ; and if ſix months be not paſſed, 
. preſentment be deraigned within the ſaid time, 


den damages ſhall be awarded to the half year's value of 
the church, 


2 Df Dinars Inipeyie 
Of the Verdict, Enquiry, Ec. y 


12 all ide defendants make default upon the We, + the 
plaintiff has 1 all, for all are ſuppoſctl di. 


* — R. that without title made. . NM. 
3. 38. 11. Semb. cant. * "Brpivl 158. 


But if the plaintiff recovers upon ROY there muſt hs! 


a uit ingiiry iffucd to inquire of the preceding four Points, 
defore the plaintiff has final judgment, and a writ to the 


biſhop- R. Had. 8 1. 

Or after à verdict for the plaintiff, if the jury — omits 
ted to inquire of theſe points, there ſhall be a wrir of muy; 
and till this is executed, the writ. to the biſtop. ll ſtay, 
1 Bro. Ent. 327. : * 

If the patron and incumbent confeſs the ation, or nil 
dicunt, &c. there ſhall be judgment for the er and a 
writ to the biſhop, + 

If the church remains void, the plaintiff ſhall. recover ng 
damages ; and if the jury aſſeſs them, a remittitur de dumni 
muſt be entered. 3 Lev. 59. 2 I. 362. 

The damages are to be recovered againſt the diſturber; 
and therefore if the incumbent counterplead the title of the 
- plaintiff as well as the patron, che plaintiff ſhall recover the 
value as well againſt him as againſt the patron. But no 
damages ſhall be recovered againſt the biſhop, where he 
claims only as ordinary—and- note, The king is not within 
the ſtatute, becauſe, by his prerogative, he cannot loſe his 
preſentation. 6 Co. 52. 


l to 
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1 U it be found that the plaintiff hath the right, and hath 

commenced his action in due time, then he ſhall have 
julgment to recover his preſentation ; and if the church be 
„bund to be full, by the inſtitution of any clerk, to remove 
um, unleſs it were filled pendente lite, by lapſe to the or- 
dinary, he not being a party to the ſuit, in which caſe the 
plaintiff loſes his preſentation pro hac vice, but ſhall recover 
two years full value of the church from the defendant, the 
pretended patron, as a ſatisfaction for the turn loſt by his 
1 or in caſe - his TIN he ſhall be im- 
wiloned for two years. Stat. Wt. 2. ſ. 5. ſ. 3. 

If the action Fae commenced LARA '* 0M and 
he plaintiff have judgment to recover his preſentation, and 
de church be full, whereby the former preſentment will 
r deraigned, then damages ſhall be awarded to the plaintiff 
ker half a e. value of the church. 

Upon the plaintiff's recovering his preſentation, the writ 
Jed in conſequence thereof is a writ directed to the biſhop, 
alled a writ ad admittendum clericum ; which recites the 
ugment of the court, and orders him to admit and inſti- 
ute the clerk preſented ; and if upon this order he does not 
mit him (the clerk being duly qualified) the patron may 
ke the biſhop in a quare non admiſit, and recover ample ſa- 


action in damages. 
The writ ad admittendum clericum, is to this effect: 


GEORGE the third, by the grace of God, of Great 
Britain, France, and Ireland, king, defender of the faith, 
and ſo forth. To the reverend father in God, Thomas, by 
dvine permiſſion, biſhop of greeting. Whereas 
4. B. has lately in our court, before our juſtices of the 
Bench, at Meſtminſter, by the conſideration of the ſame 


court, recovered againſt you and E. F. clerk, and C. D. his 


preſentation to the rectory and pariſh church of 
in our county of and your dioceſe, which be- 
came vacant, and belongs to his preſentation : And where- 


608 20n it was conſidered by our ſaid court of the Bench, that 


the ſaid A. ſhould have our writ to you the ſaid biſhop, 
the ordinary of that place, to be directed; and notwith- 
ſanding your diſclaimer, and the claims of the ſaid E. F. 
and C. D. or either of them, you ſhould admit a fit perſon 
bo the rectory and pariſh aforeſaid, at the preſentation of 
the ſaid 4. We. therefore command you, that notwith- 

Vo. II. * ſtanding 
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Ot the Judgment in Qu ARE IMI T, &c, 


. l e diſclaimer, or the claims of the ſaid E. A 
and C. D. you admit a fit perſon to the rectory and' pariſh 

church aforeſaid, at the preſentation of the ſaid 4. And 
'. how you ſhall have executed this our writ, certify to us on 
. whereſoever we ſhall then be in England, Wit 
_ neſs Sir William De Grey, knight, at Veſiminſter, the 

day of- in the twentieth year of our 
. reign, Sc. 0 


; By the ar. of ein. 2. C. 30. The judge of n. prin 
has power to give judgment immediately; vet if he do not 
upon return of the pee, judgment may be given by the 
court to which the. return is made. ot L240 1.2% 
If che plaintiff is nonſuited, the judgment is peremptory, 
and the defendant ſhall have a writ ad admittendum clericun 
to the biſhop. 1 Brownl. 161. but not before title made. 
F N. B. 38. K. 4 e: MY 
Hut if he has judgment upon demurrer, he ſhall have 2 
writ to the-biſhoppreſently. i > 
Eut the defendant; cannot have a writ to the biſh»p,'if the 
guare impedit abates for form, miſnomer, or inſufficiency, 


R. 7 Ce. 27, 6. F. N. B. 38. . . 
ate, If the ordinary does nothing upon the writ: a % 
admittendum clericam, the party may have an - alias an ore 
laries, which may be returnable, and after that an at- ots, 
tachment. Reg. 42. 4. 80. F. N. B. 38. c. Dy. 284. fl, 
O. 4. l iz of & | A * 
There was a fine of 10l. for a bad return upon the fr: en 
writ," and an alias under the penalty of 100. 3 Len. 0 


139. e g, | 
if the incumbent, of which the church is full, was not a 
party to the writ, he ſhall never be removed. C. Li. 


. 5. 
| _— the 3 Hen. 7. c. 10. [which gives ces upon writs of 
error brought if judgment be affirmed] If the defendant 
bring a writ of error, and the judgment be affirmed, the WM 
plaintiff ſhall recover his coſts and damages for his wrongful MW - 


dclay. 

; By virtue of this ſtatute, the court of King's Bench have, 
upon a writ of error, awarded damages according to the 
value of the church found by the verdict. Cro. 2 145. 


175. | | 
Put as the real damages which the plaintiff ſuſtains 1s 
onh the being kept out of the half year's * 
, 8⁴ 
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gal intereſt on that ſeems to be all be is entitled to. 


P. 

ih EIS 470157 205 00 0014s" n 

h gare impadit, the biſhop pleaded no claim, but as Or- 
n dinarys judgment paſſed againſt C. for non appearance on a 

ic. BY rongas. And an iſſue between the plaintiff and incumbent 

he en the right of preſentation was tried, and a verdict found 

our WY fer plaintiff. Afterwards a writ of enquiry was awarded to 


enquire of the four uſual matters. And by the inquiſition, 
t was returned, that the vicarage was full of the defendant 
acumbent) on the preſentation of the king—that it began 
to, be, vacant 26th June 1746, on the death of J. R. clerk, 
the BY ad that the value by the year was 1201. On which return, 
| nantif moved for cofts, damages being given by the far. 
on, . 2. and by the fatute of Glouceſler, colts are given in 
un 4 caſes where damages, and cited, 3 Lev. 35. Shinn. 25. 
ade. n ſhewing cauſe the rule was diſcharged. The ſtatute of 
Ghucefter, 6 Edw. 1. relates to caſes at common law, and 
en buntes antecedent. Ihe ſubſequent Ratute of Meſim. 2. 
7 [13 Edw. 1. ] created damages in quara impedit, where there 
deere none before at common law, and gives tus years value 
ney, were the term is loſt by diſturbancy and lapſe pendente lite; 
not, and the living full, then half a year's value. /iZe 
it e cafe. 10 Co. where the damages are created (none 
amore] there no coſts; where the damages are additional, there 
1 2t- coſts, Cir T. Jenes, 234+ Ketihway, 26+ In gude impedit, 
945 te king has no damages, becauſe he is not within the ſtat. 
em. Hob. 23. If a writ of error is brought, and 
e hrt agment affirmed, then coſts are given by the flat. Hen. 7. 
Lin V colts in any other inſtance. Lomex v. Bp. of Landen. 
| lain Clerk, and Coke. Barnes, 139. INF 


4 
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Y the fatute'8 & g N. 3. 7. 31. An act for the eaſex 

obtaining partition of lands in coparcenary, joint. 
tenancys and tenancy in common; after - reciting, that 

: Wins 

« Whereas the proceedings upon writs of partition between 
<«< coparceners by the common law ot cuſtom, joint-tenants, 
and tenants in common, are found by experience to be 
<« tedious, chargeable, and oftentimes ineffectual, by rea- 
<« ſon of the difficulty of diſcovering the perſons and eſtates 
© of the tenants of the manors, meſſuages, lands, tene- 
ments and hereditaments, to be divided, and the defec. 
tive or dilatory executing and returning of the proceſs of 
« ſummons, attachment, and diſtreſs, and other impedi. 
„ ments in making and eſtabliſhing of partitions, by teaſon 
« of which divers perſons having undivided parts, or pur- 
parts, are greatly, oppreſſed and prejudiced, and the pre- 
* miſſes are frequently waſted and deftroped, or lie uncul- 


< tivated and unmanured, ſo that the profits of the fame 


<« are totally, or in a great meaſure loft; for remedy where. 
of, it is enatted, That after proceſs of pone, or attachment 
returned upon a writ of partition, affidavit being made 
& by any credible perſon of due notice given of the aid 
« writ of partition to the tenant or tenants to the action, 
« and a copy thereof left with the occupier, or tenant or 
«tenants ; or, if they cannot be found, to the wife, ſon or 
<< daughter (being of the age of one and twenty years of 
« upwards) of the tenant or tenants, or to the tenant in 
actual poſſeſſion, by virtue of any eſtate. of freehold, or 
«for term of years, or uncertain intereſt, or at will, of 
the manors, lands, tenements ar hereditaments, whereof 
<« the partition is demanded (unleſs the Aid tenant in actual 
* mn be demanded in the action) at leaſt forty days 
« before the day of the return of the faid pone or attach- 
4 ment; if the tenant or tenants to ſuch writ, or any df 
them, or the true tenant of the meſſuages, lands, tenements 
„reer as aforeſaid, ſhall not, in ſuch caſe, 

within fifteen days after return uch writ of pone, ir 
1 n cs - 1 ls be pit 7 10 ſuch 
< court where ſuch writ of pone or attachment ſhall be re- 
* turnable; then, in default of ſuch appearance, the de- 
* mandant having entered his declaration, the court may 
cc proceed to examine the demandant's title, and quantity of 
<« his part and purpart ; and accordingly as they ſhall fnd 
< his right, part and purpart to be, they ſhall for ſo much 
„ give judgment by default, and award a writ to make 


partition, whereby fuch proportion, part and purpart, 
* may be ſet out ſeverally : which writ being executed after 


7 ce eight 


dove 
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« eight days 2 to the occupier, or tenant or tenants of 
« the premiſſes, and returned, and thereupon final judg- 
« ment entered, the fame ſhall be good, Ind conclude «1 
« perſons whatſoever 'after notice as aforefaid, whatever 
4 fight or title they have, or may at any time claim to have, 
« in any of the manors, &c. mentioned in the ſaid judg- 
« ment and writ of partition, although all perſons con- 
« cerned are not named in any of the proceedings, nor the 
« title of the tenants truly ſet forth,” 
By. /e7, 2. Provided, that if ſuch tenant or other ſhall 
in one year after judgment entered, or in caſe of infancy, 
coverture, non- ſanity, or abſence, within a year after ſuch 
inab!lity determined, ſhew a d matter in bar of. ſuch 
partition, &c. the court may ſet aſide ſuch judgment; but 
i the ſame is confirmed, the party appealing pays coſts. 
By 45 3. No plea in abatement ſhall be admitted or re- 
caved. in any ſuit of partition, nor ſhall the ſame be abated 
by reaſon. of the death of any tenant, . _ __ | by 
By /e22.. 4, If the high ſheriff cannot be preſent at the 
gecution of the judgment, in partition, the .under-ſherif, 
in the preſence of two juſtices, may, proceed therein And 
in caſe Ugh partition be made, returned and filed, the. te- 
nants, before diviſion, are to remain tenants, under the 
wk conditions, and the landlords, c, are to make good 


0 their tenants the faid parts as before partition made. 
By ſer, 5. The ſheriffs, under-ſheriffs, Sc, are to give 
due attendance to the execution of the writ. of partition, and 
in caſe the demandant does not pay the fees to the ſheriff, 
& then the court ſhall award — . 
e above act was made perpetual by the 3 4 4nn, c. 18. 
2 u ir (niit 20 | goal 9 \ 
Mee, By the common law joint tenants might agree to 
CB ten of the lands, but one of them could r 
the others ſo to do; for as ſuch eſtate is originally created by 
h act and agreement & the parties, the lay would not per- 
mit any one or more of them to deſtroy the united poſſeſſion 
vithout a ſimilar uniyerſal conſent. Whereas by the com- 
mon. law, .coparceners, were compellable to make partition, if 
ay one of em choſe to, ſue out a writ of partition. But 
Mow by the | atutes 31 N an. 8, Ca 1. and 32 Hen. 8. C. 32. 
Joint tenants and tenants, in common as well as caparceners, are 
compellable by writ of partition to divide their lands; and the 
oy of 8& 9 V. 3. bas onl e an eaſier 
of carrying on the proceedings by the writ parti. 
Wn, than was — 5 at the common law, 


* 


- + Of 


310 Of Pattittön 


Of the Writ of PAR TI TT CS 


SINE the above ſtatute, fttion has been uſually made 
by torit; before which ſtatute ĩt was done either by writ, 
Keel ny or conſent, and was wie . liable to be de. 
te on. 18 
By the ſtatute 31 Hen. B. c. 'V eee and tenants in 
commons or in xight of their wives, are gompellable by writ 
to make partition. 
Jo proceed to make partition, according to this ſtatute, 
the demandaat or demandants apply. to the court of * 
cen and ſue qut an griginal writ, which is to this e ffect: 


GEORGE the thitt,” by the grace of God, of Great Bi 
Ann, Franc, and Treland, ng: defender, of the faith, 
and (6 forth. To the Sheriff of greeting: If . B. 
- and C D ſhall give you ſecurity, chat their ſuit ſhall be 
' pfofectited ;/ then fummon, by good ſummoners, E. F. 
that he be before cur juſtices at Meminſter, on the mor. 
row of A Souls, to ſhew wherefore, whereas the ſaid A B. 
C. D. and E. F. hold together, and undivided, the many 

7 unn the appurtenances, and fourteen "meſſuter;, 

- welve cottages," ſertꝛen barns, three dove-houſts, four _ 
" thirteen garden, Fo hundred aoves f land, two 
acres ef mendoto, tuo hundred acres 'of paſture, two AY 
acres of ward," one hundred acres o of furzrand heath, two hun- 
" Wred derer of moor, one hundred acres of | buſby ground, one 

© Binidred eres of marſh, one hundred atres 'of broom, twenty 
« Heres of land; covered with water, ttuenty pounds rent; cum- 
mon of paſture for all manner of | tattle;tourt-leet,” courts- 
: baron, view 3 — n and perquiſitts of earn, 
ee warren, free-chace, free Prin goods and chattels of fe- 
bolts} fugitives, outlaws, and thoſe which are put in exigent, 
"deodands, thattels" ee and eftrayrd, with the appurte- 
of which the laid E. F. — be made be⸗ 
tween them according to the * 4 — of the ſtatute in ſuch 
"caſe made and Provided, and unj ax permitteth not 
lame to be done, and contrary ie form of the ſaid 
ſtatute, as the fay; y; and wrt, Rad there the ſunmoners, 


—— and this writ. Witneſs Ourſelf at 7 807 the 


F2;0] 


ved of — in the nineteenth © me of our reign. 
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Ot Partition. 


Of che Writ, of PAR TITToN, Cc. 


Upon this writ the Sheriff ſhould ſummon the tenants, and 
pon the return thereof, affidavit of the ſervice of ſuch writ 
hould-be made. according, to the ſtatute, to this effect: 


A. B. and C. D. demandants 
ws... Between — E. F. tenant. 1018 


M and O. P. of —— officers to the Sheriff of — 
ſeverally make oath, and ſay, that they the ſaid deponents 
did, on the ——— day of — in the year of our Lord, 
177% ſerve the above named E. F. tenant, with the writ 

partition in this cauſe, by delivering to and leaving witch 
the ſaid E. F. a copy of the ſaid writ, and acquainting 
him with the contents thereof; and theſe deponents did, 
on the | ſaid - day of ——— in the ſaid year of our 
Lord, 1779, deliver to and leave with P. Q, X. S. T. J. 
xc. the occupiers, of the meſſuages, lands, and tenements, 
in the faid wit mentioned, a true copy of the ſame writ. 
Upon default of appearance in court, the demandants ſhould 
ſue Out a pore or attachment, which is to this effect: 

GEORGE, the third, &c. To the Sheriff of 
greeting : Put by ſureties and ſafe pledges, E. F. of 
that he be before our juſtices at W-fminfier in eight days of 
St. Hilary, to anſwer A. B. and C. D. wherefore; the ſaid 
4. B. C. D. and E. F. hold together and undivided. the 
manor” of: - — with the appurtenances, &c. [as in the 
writ] of which the faid E. F. denieth partition to be made 
between them according 10% the form ef the ſtatute 1n:fach 
eaſe made and provided, and unjuſtly. permitteth not the 
lame to be done; and to ſhew wheretore he was not in aur 
court before our juſtices at Meſtminſter, on the morrow if 
Souls laſt paſt, as he was ſummoned, and have there. the 
names of the pledges and this Wr it. 
Met, Gov. 4s 1 d ne af 4 3:08 
\This writ ſhould be ſerved in the ſame manner as the writ 
if partition was, and the parties ſhould be informed of the 
contents. SGD SI 26 Hon Choo trained 
This pone ſhould bear teſte on the quarty die po af the re. 
turn day of the writ of partition, and there muſt be fifteen days 
tetween the teſte and return of it at leaſt; and by the ſtatute 
of 880 3. ante, there muſt be at leaſt forty days between - 
tie ſervice of te writ cf partition, and the return of, the pong | 
or attachment, | 


311. 
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F the tenant does not within fifteen days after the return of 
the pene ot attachment cauſe an appearance to be entered, 
the demandant may enter his declaration, and the court vil 
proceed to examine his title; and if they find the right 
with the demandant, there ſhall he judgment by default 
for ſo much, and à writ awarded to the Sheriff to male 


Or if the defendant appears, the plaintiff muſt declare, 
The declaration is in the following form: | 


co vit, E. F. of in the county aforeſaid, 
was fummoned to anſwer A. B. and C. D. of a plea, 
_wherefore, whereas the ſaid A. B. C. D. and the ſaid E. 
H. hold together and undivided, the manor of ——. 
with the appurtenances, &c. [ſpecify the premiſſes accord. 
ing to the writ] of which the ſaid E. F. denieth partition 
to be made between them according to the form of the 
ſtatute in ſuch caſe made and provided, and unjuſtly permit- 
teth not the ſame to be done, and con to the form of 
the ſtatute : And whereupon the ſaid A. B. and C. D. by 
their attorney, ſay, that whereas they and the ſaid 
E. F. hold together and undivided the tenements aforeſaid, 
with the appurtenances, whereof it belongs to the ſaid A. B. 
and C. D. and their heirs, to have one moiety of the tene- 
ments aforeſaid, with the appurtenances, to hold them in 
ſeveralty, fo that the faid A. B. and C. D. of their moiety 
belonging to them of the tenements aforeſaid, with the ap- 
nances; and the faid E. F. of his moiety belonging to 
| of the tenements aforeſaid, with the appurtenances; 
-may ſeverally apportion themſelves : He the faid E. F. de- 
nieth partition thereof to be made between them accord- 
ing to the form of the ſtatute in ſuch caſe made and pro- 
rided, and unjuſtly permitteth not the fame to be done, 
and contrary to the form of the ſaid ſtatute ; whereupon 
they ſay, that they are injured, and have damage to the 
— * - one hundred pounds. And therefore they bring 
t, Oc. | ; 


The declaration by one parcener or joint-tenant againſt 
thy _—_— muſt ſhew how they are joint-tenants. Cre. 

64. g | 
But not where they are tenants in common, for they claim by 
ſeveral titles, and one is not conuſant of the others title. R. 
Cro. EI: 64. ; : 80 
0 3 
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11 Wl | js fufficient; without ſhewing how the eſtate tail is commenced, 

| et the declaration fays that the plaintiff and defendant 
were ſeized in fee, where it is found that the defendant has 
only in tail, the writ ahates. R. Cro. El. 760, 


are pareeners, Oc. a declaration which ſhews 
F tun it was the inheritance of the common anceftor in tail, 
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314 De Partition. 
Of Pleading in PaxtITION. |, 


18 the declaration there can be no plea in abatement, ſince 


the ſtat. 8 & g . 3. c. 31. C 3. Nor ſnall the writ 
abate by the death of ro a hit | tin 


_ 


And if he pleads in bar, he can plead no other plea than 
non tenent inſemul, for every other plea in bar is'tantamount to 
non tenent in GE o0 21, 251 UE. , & 40934413" bn; 

Upon which plea iſſue may be taken, and the parties pro- 
ceed to trial as in other caſes. 


But the party may confeſs the action, and conſent that pat. 
tition may be made. | 

In a writ of partition no damages ſhall be recovered, nor 
an enquiry of them. Ney 68. 143. for it is a real action. 

Proceſs having been duly returned, declaration entered, 
and no appearance entered by the / tenant within fifteen dey; 
purſuant to the ſtatute 8 & g JY. z. The court, on motion, 
granted a rule to 'ſhew cane; which was afterwards made 
abſolute, for the court to proceed to examine the title of the 
demandant, according to the ſtatute. On the morrow the 
title was examined, and no counſel appearing for the-tenant, 
judgment on default was given for the demandant to hold in 
ſeve the premiſſes demanded in his count, in ſome of 
which he was ſeized of two undivided third parts; and in 
others of a meiety only with the fenaut, the Earl of Thanet. 
And a writ of partition was awarded accordingly. Upon the 
return of the writ, the Sheriff returned that he had executed 
the ſame in the preſence of perſons who attended tor plaimiiff 
and defendant reſpectively; and he ſpecified in his return the 
ſeveral parcels, with their metes and boundaries; and then 
plaintiff moved for final judgment, ue partitio ſit Habilis. 
And afterwards the writ was made abſolute, on affidavit of 
notice to the defendant and tenants in poſſeſſion. Halton v. 
Earl ef Thanet. 2 Blackſ. Rep. 1134. 1159. 


Of 
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Of the Judgment in ParTIT1ON. 


- N partition" there are two | ents, the firſt quod partitis 
t [ m; thé ſecond quod my 2 & ſtabilis in perpetuum 
teneatur. . bf 


n After confeſſion of the action or iſſue tried for the plaintiff, 
0 tete ſhall be judgment guad partitio fiat. Co. Lit. 167. b. 


And thereon a writ thall iſſue to the Sheriff to make 


The firſt judgment quad partitio fiat is in the following form: 
Therefore it is conſidered, that partition be made thereof 
Ir between them, &c. And it is commanded to the Sheriff, 


that in His proper perſon he go to the manor and. tenements 


d, reſaid, and in the preſence of the parties aforeſaid, being 
y; frewarned, if they ſhall be willing, the manor and tenements 
cforeſaid, with the appurtenances, by the oath of good and 
ayſul men of his county, reſpect being had to the true value 
of-the manor and tenements aforeſaid, with the appurte- 
untes, he cauſe to be divided into tuo egual parts, (or as 
be caſe is) and one part of thoſe parts he cauſe to be deli- 
ſered and aſſigned to the ſaid A. B. and C. D. and the other 


ters in ſeveralty, ſo that neither the ſaid A. B. and C. D. 
aur the ſaid E. F. may have more of the manor and tene- 
nents aſoreſaid, with the appurtenances, than it belongeth 
o them to have; and that the ſaid 4. B. and C. D. of their 
att ta them thereof belonging; and the ſaid E. F. of his 
art to him thereof belonging, may ſeverally apportion them- 
Ares ; and that that portion, by the ſaid Sheriff fo diſtinctly 
nd openly made, he have here from the day of Eaſter in 
ſſern days; under his ſea}. and the ſeals of thoſe, c. | 
Error does not lie on the judgment quod partitio fiat, nor 
$ the record removed by it, — the writ of error comes 
vo ſoon, and error does not lie till the final judgment gu 
jartitro firma & ſtabilis, c. 3 Salk. 145. 


art thereof to the faid E. F. to be holden to them and their 
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316 De Partition. 
Of the Writ dz FARTITIONE FACIENDA, G.. 
tro che | foregoing judgment, 'the dimandunt ſhit 
U have a writ de . Na. which is to the fol. 
GEOREG the third, by the grace of God, of Grea!'Br.. 
. tain, France; and Ireland, king, defender of the faith, and 
ſo forth. To the Sheriff of — greeting. Whereas 


. E. F. late of — your county, Eſquire, was ſum. 
moned to be in our court, before ea wh at Wiſftminfer, 


to anſwer A. B. and C. D. of à plea whereforè the fid 
A. B. and C. D. and the ſaid E. F. hold together and un. 
divided the manor of — with the appurtenances, 

K [ſpecify the — according to the declaration] and 
" the faid E. F. denied partition thereof to be made between 
dem according to the form of the flarute in ſuch caſe mate 
© td Provided, arid un mn Arbre not the fame to de 
done, and contrary to the form of the ſtatute, as they fad; 
and the faid F. F. * appearing in our ſaid court, Freely th. 
"ferted that partition thereof might be mad: Whereupon it 
Was conſidered in our fame court, before our juſtices it 
miner, that partition fhould be made between them 
of che minor and tenements aforefaid, with the appurte. 
" Hiances. Therefore we command you, that taking with 
you twelve free and lawful men of the neighbo"rhool 
Of —— aforeſaid, by whom the truth of the matters 
may be better known, in your proper. perſon you ga to the 
| 22 and fenerents aforeſaid, with the appurtenances; 
And there, in the prefence of the parties aforeſaid, by you 
"to be forewatned, if they ſhall be willing to be preſent, the 
fame manor And tenements, with the appurtenances, by the 
oath of the faid twelve free and lawful men, reſpe& being 
Had to the true value of the manor and tenements afore- 
"ſaid, with the appurtenances, you cauſe to be divided into 
"foo equal parts, and one part of thoſe parts to be delivered 
and affigned to the ſaid A. B. and C. D. and the other part 
thereof to the ſaid E. F. to be holden to them and their 
heirs in ſeveralty, fo that neither the ſaid 4. B. and C. P. 
and the ſaid E. F. may have more of the manor and tene- 
ments aforeſaid, with the appurtenances, than it belongs to 


— — 


If there was judgment by default, and the plaintiff de- 
elared and proceeded according to the ſtatute, it ſhould ſo be 
ſtated in this writ——S$o if defendant pleaded non: tenent infi- 


them 


ARES EFESERS D 


|. 
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Of the Writ DR PARTITIONE FACIENDA, Ge. 


them to have: And that the ſaid A. B. and C. D. of their 

to them thereof belonging, and the ſaid E. F. of his 
part thereof to him belonging, may ſeverally apportion 
themſelves. And that that partition by you ſo diſtinctly 
and openly made, you have here from the day of Eafter 
in fifteen Gow under your ſeal and the ſeals of thoſe by 
whoſe oath, you ſhall have made that partition: And have 

there the names of thoſe by whoſe oath you ſhall have 
made the ſame partition, this writ. Witneſs Sir 
Villam de Grey, knight, at W:/tminfter,; the day 
of =———— in the twentieth year of our reign, &c. 


Upon this writ, the Sheriff ought to give notice to the par- 
tes of executing the ſame——And he ought to attend in 
jerſon, But by the flat. of William en the under- 
heriff, or one who officiates as under-theriff, may execute 
tie ame in the preſence of two juſtices.  . 
If the manor to be divided lies intermixt with other lands, 
that the jury do not know the limits, quantity, &c. of the 
enements 14 divided; and the owner of the intermixt 
nds, Ec. will not ſhew the certainty of his lands, yet the jury 
ought to make partition as well as they can, Dy. 266. 4. 
Aſter the partition made, it muſt be returned to the court 
inder the ſeals of the ſheriff and the twelve jurors. Lit. ſeci. 
9 ˙ 0 


The return of the above writ. A 5 


AT which day here come as well the faid 4. B. and C. D. 
as the ſaid E. F. by their attornies aforeſaid, And the 
Sheriff, namely, John Thomas, Eſquire, now here returns 
1 certain partition between the parties aforeſaid, of the te- 
nements aforeſaid, by the ſaid Sheriff, by virtue of the 
aforeſaid writ, and according to the form thereof, by the 
bath of twelve free and lawful men of the neighbourhood 

of =—— aforeſaid, made: Which follows in theſe 

words, to wit —— to wit, I John Thomas, Eſq, Sheriff 
of the county aforeſaid, humbly certify and return to his 
majeſty*s juſtices, at the day and place in the writ here- 


unto annexed mentioned, that by virtue of the ſaid writ to 


me directed, on the ——— day of in the twen- 
teth year of the-reign of king George the third, of Great 
Britain, France, and Ireland, king, fra. | of the faith, 


and fo forth, and in the year of our Lord, 1780, having 
kan with me 0. 2, R. S. T. &c. twelve free and 
,and of the neighbourhood in 


lawful men of my baili 
PU the 


18 
Of the Writ br PARTITIONE FAEtEND AO, 
he ſaid writ mentioned, by whom the truth of the nate; 
may the better be known, in my proper perſon did 0 th 
the manor and tenements in the ſaid writ ſpeciſied; and 
there, by the oath. of the ſaid jurors, in the preſence of the 
parties in the ſaid writ named, by me fore warned accord. 
ing to the command of the ſaid writ, and by theit aſlem, 


the ſaid manor and tenements, with their appurtenances, 
. (reſpe& being had to the true value of the fame) I dd 


Ot Partition. 


cauſe to be divided into two equal parts, and one part 
thereof, that is to ſay, all thoſe 910d meſſuages, two barn, 
and the land thereto. belonging, called the containing 


tua Hundred and twenty acres, two-roods, and feven perchis, 
more or leſs, late in the occupation of William Jones; and 
noa f Michael Dion and his affeens, and all that meſſuage, 
. &c. | ſpecifying in like manner the whole apportionment 
- allotted to the demandants]; and all commons, common 
ol paſture, woods, under- woods, and trees, ways, wa- 
ters, eaſements, and appurtenances, to the ſaid ſeveral 
meſſuages, cottages, farms, lands, wood, ground, and 
premiſſes belonging or appertaining, or therewith uſed and 


enjoyed; all which ſaid premiſſes are ſituate, lying, and 
being in in my ſaid county; and did cauſe to be 
delivered and aſſigned to the ſaid A. B. and C. D. in the 
ſaid writ named; und the other part thereof, that is to ſay, 
all the manor of in the ſaid county of 
with the court baron of the ſame; and all rights, royalties, 
members, and appurtenances thereof ; and all that barn, 
farm, and lands, &c. Sc. [ſpecifying the whole appor- 
tionment allotted to- the defendant]. All which ſaid meſ- 
ſuages, cottages, farms, barns, lands, woods, grounds, 
and premiſſes, are ſituate, lying, and being in the pariſh of 
—  — in my county, I 410 cauſe to be delivered and 
aſſigned to the faid E. F. Eſq; in the ſaid writ named, to 
be holden to them and their heirs in ſeveralty, as by the 


' ſaid writ I am commanded; fo that neither the ſaid A. B. 


and C. D. nor the faid E. F. might have more of the 
manor and tenements aforeſaid, with the appurtenances, 
than it belonged to them to have; and that the ſaid A. B. 
and C. D. of their part to them thereof belonging, and 
the ſaid E. F. of his part to him thereof belonging, may 
feverally apportion themſelves. 


In witneſs whereof as well I the ſaid Sheriff, as the jurors 
aforeſaid, to this indented partition, have ſet our ſeals the 


day and year and place above mentioned, 


John Thomas, Eſq; — 


Ot Partition. 319 
Of the final Judgment in PARTITION, 


9 the foregoing return to the writ de partifione 
fucienda, the ſonal? Ja udgment of the court is, 4 Therefore 
it is conſidered, t e aforeſaid partition be holden firm 
and effectual for ever, &c.” And therefore this judgment, 
when made by writ after the appearance of the party, ſhall 
not de : defeated. - Co. Lit. 168. ö. 171. a. — even though 
made againſt a ſeme covert — bid. —or though not equal— 
laid. or though not nd and any one of the parties be 

an infant. 22 1 l 

"Ka ſo by the Nat .8 & 9 1. 3 „n If made without 
the — of the tenant, if 4 does not appear within 
teen days after the return of the attachment, where an 
afidayit: was made of notice to the tenant forty days before 
he teturn of the writ, and a copy of it left with the occu- 

ner of the land. 

"But by the fame ſtatute, if judgment be in a writ of 
prtition,, without che appearance of the defendant, upon 
ra} notion ſhewing a probable bar, or that the demandant hath 
dot title to ſo much, within a year after judgment, or (if 
ind the party was an infant, covert, nonſane, or out of the 
ind alm after the: inability is removed,) the court may order 
de de defendant to plead, Scr. 
the Or if the demandant's title be admitted, but the partition 
ay, ears * the court may ward a new Partition. 


— —ͤ— 


fk 


= Df Malte. 


erk is the committing any ſpoil or deſtruction in 

houſes, lands, &c. by tenants, to the damage of the 
heir or him, in reverſion or remainder: whereupon the 
writ or action of waſte is brought for recovery of thing 
waſted, and damages for the waſte done. 

The flat. 52 Hen. 3. c. 22. f. 2. enacts, „That farmers 
« during their terms not make waſte, ſale, nor exile of 
houſe, woods, and men, nor of any thing belonging to 
<«< the tenements that they have to farm; unleſs they have 
4. ſpecial licence by writing or covenant, mentioning that 
they may do it. Which thing if they do, and thereof be 
4 convicted, they ſhall yield damages, and ſhall be 
* amerced grievoully.” 

For an expoſition of this fatute, vide Bac. Abr. 5 Vol. 460, 

Waſte may be committed, not only in houſes and lands, 
but in gardens, orchards, timber-trees, dove-houſes, war- 
rens, parks, fiſh-ponds, and other ſubjects of property. 

There are two kinds of waſte, viz. voluntary or actual, 
and negligent or autre, Voluntary may be done by actual 
pulling down or ting houſes, or cutting down timber 
trees; negligent, by ſuffering houſes to be uncovered, where- 
dy the timber and ſpars are rotted. 

The perſons who may be injured by wafe, are ſuch as 
have ſome intereſt in the eſtate waſted ; as a remainder man, 
or reverſioner. What ſhall be deemed waſte, and what not, 
vide Bac. Abr. 461. &c. and Com. dig. 5 Fol. 638. &c. and 


vide ibidem, by whom, and againſt whom, waſte lies. 


Of 


Of 


Of Remedy in WAS HB. 


TH redreſs for the injury of waſte, is of two Kinds, - 
bemive and corrective: the former of ' which is *by-writ? 
Helle pement; the latter by that of Mae. 
Ide writ of Hrepement was a remedy: at common law, 
Aer judgment obtained in any action real, and before poſ- 
fon was delivered by the ſhefiff, to ſtop any waſte which 
tte vanquiſhed party might be tempted to commit in an eſtate, 
wich was determined to be no longer his. 

The fat. of Glouceſter gave the writ of eſtrepement alſo, 

Ed to in! ibie the tenant 802 doing waſte till 
de ſuit was determined. | 

Beſides this preventive writ at common law, the courts 
of equity, upon bill exhibited therein, complaining of waſte 
nd deſtruction, will grant an injund7ion, in order to ſtay 
jalte. until defendant ſhall have put in his anſwer, and the 
court ſhall make further order ; which is now become the 
uual way of preventing waſte. 

Beſides the above methods to prevent waſte, there is an 
hon of waſte, partly founded at common law, and partly 
won the flat. of Glouceſter, 6 Edw. 1. c. 5. by which “ a 
% man may have a writ of waſte in Chancery againſt a man 
who holds by the law of England, or in — — manner, 
for term of lite, or years, or in dower ; and he who ſhall 
« be attainted of waſte, ſhall Joſe the thing which he has 
% waſted, and make a ſatisfaction of treble of what the waſte 
fall be taxed at.” 

This ſtatute gave a writ of waſte, but before it, by the 
fat. A Marl. 52 Hen. 3. a writ of prohibition was given 
for waſte, 

After which ſtatutes, the /fatute Meſim. 2. 13 Ed. 1. 
1. enacted, © That ef all manner of waſte done to the 
* damage of any perſon, there ſhall henceforth be no writ 
* of. prohibition awarded, but a writ of ſummons ; ſo that 
* he, of whom complaint is, ſhall anſwer for waſte done 
* at any time. And if he come not after the ſummons, he 
* ſhall be attached; and after the attachment, he ſhall 
* be diſtrained. And if he come not after the diſtreſs, 
* the ſheriff ſhall be commanded, that in proper perſon, 
* he ſhall take with him twelve, &c. and ſhall $9 to the 
place waſted, and ſhall inquire of the waſte done, and 
* ſhall return an inqueſt ; and after the inqueſt returned, 
they ſhall paſs unto judgment, like as it is contained in 
" the ſtat. of Gloucefter,” 

Vox. II. Y And 
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Of Remedy in WAs Tx. 


And by e, 22. of ſame ſtatute, The action of waſte jy 
maintainable hy one tenant in cammon againſt another, —The 
equity of which, extends alſo to joint tenants, but not to 
. becauſe. they might make partition, and ſo pre. 
vent 2e. 12 14 8 TY 4x7 
The action of Waſte, is a mixed wan» gag real, | 

far as it recovers land, &c. and partly perſonal, fo far as it 
recovers damages. B 


3 


1 : % 


* 
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Of Proceſs in WAS T. 


de ip N incident to an actian of waſte is a ſummons 
Tel on the original, which the cur/iter will make out from a 


ccipe. 2 * 
it is againſt tenant in deer, or guardian, it does not 
recite the ſtatute ; but if it is againſt tenant for life, or years, 
r by the curteſy, it does, 5 N 


* 


The writ is to this effect, if againſt tenant in dawer : 

e king to the ſheriff of If A, ſhall make you ſecure, 
&c, then ſummon, by good ſummoners, B. o was the 
wife of C. that ſhe be before our juſtices at Weſtminſter, 
on, &c. to ſhew wherefore ſhe bath committed waſte, 
fale, deſtruction, and baniſhment of lands, houſes, woods, 
gardens, &c. which ſhe holds in dower, of the inheritance 
of the aforeſaid A. in to the diſheriſon, &c. 


f againſt tenant for life or years, it is to this effect: 


he king to the ſheriff of If A. ſhall make you ſecure, 
Ke. then ſummon, &c. B. &. Wherefore feing that 
it is provided by the common council of our realm of 
England, that it ſhall not be lawful for any perfon to 
commit waſte, ſale, or deſtruction of lands, houſes, woods, 
or gardens, the ſame B. hath committed waſte, &c. of 
the lands, houſes, woods, and gardens in L. which the 
aforeſaid A. demiſed to him, &c. 


For other forms, vide Fitzherbert's Natura Brevium, &c. 
If waſte is brought by the biſhop, or eccleſiaſtical perſon, 
ke writ concludes ad exheredationem Piſeepe vel eccleſiæ. 
On the return of the ſummons, the defendant may eſſoign 
pd the plaintiff adjourn, &c. 
In waſte, ſummons and ſeverance lies, for the writ is ad 
Weridationem, and it is a plea real. 2 Inflit. 8075 
If the tenant does not appear at the return of the 7 
den plaintiff applies to the filazer of the county, for a pore 
attachment, which is to the ſame effect; only “ com- 
nding the ſheriff if A. ſhall make him ſecure, to put B. by 
ſe gages and pledges, &c.” On return of which, the plain- 
it may apply for a diſtringas, commanding the ſheriff to di- 
an, the tenant to appear, &c. EM 
lf the tenant appears, the plaintiff declares againſt him, 
Je tenant pleads, or lets judgment paſs by default. — 
"Oi the tenant does not appear, a writ of enquiry goes to the 
keriff; and on return thereof, plaintiff has judgment: of 
ch, vide poſt, Title] r. in Waſte. ; 
, 2 n 
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Of Proceſt im Wasre? 


yg \ be againſt to o by the Biſhop ad txB&P2iitionim, 
flefie, and proceſs Nr Nel till the grand diſtreſs returned 
one came and the other made default; and he who appeared 
was compelled to anſwer alone, for the proceſs is determine 
pgainſt the other. Br. Waſte. 5. 99. 

When the ſummons is vikr upon the fenant, 6 wh 
the land, fourteen days before the return thereof, proclamuti 


— 
* 


muſt be made of the ſummons on a Sunday, at or near u d 
moſt uſual door of the church or chapel, of the town e mi 
pariſh where the lands Jie ; and that proclamation muſt Hf. 
Feturned, together with the names of the fummoriers, pu if 
den to dee eee, ir | ou 
| - © ey! 
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* Of the Count in WAB TE. 


175 HE-plaiotiff muſt charge the defendant. in the tenet a 
urned | there. is no "ther form. Cre: BI. 256, | 
eared And muſt charge him as aflignee; executor, &c. or AC=, 
mine eording to defendant's tenure. 991 
15 And the count muſt ſhew- how plaintiff is entltled to \ the 
nheritanc&—as,, if rector he muſt ſhew that he is fo, If he 
counts upon a leaſe by himſelf, he muſt ſhew his ſeiſin in fee 
{demiſe to defendant.—If upon a leaſe from his anceftor,. 
v muſt ſhew eiſin, a demiſe to defendant and deſcent to him- 
lf be claims by fine, he muſt ſhew it, and the uſes of it. 
vir by common recovery So if by grant of the reverſion 
Do if he and defendant are joint tenants; he muſt ſhe w that, 
they are ſo—So if he and the wife ſue in right of the wife— 
F he has the reverſion, he ſhall ſay the — — holds of him 
Other wiſe, if he in remainder brings waſte—or if the lord 
hy eſcheat does, for there is no tenure of him. Hutt. 1 10. 
-The declaration alſo muſt be conformable to the writ, for 
{the writ is for waſte in land, and it is Wr in en 
yood, it is bad. 

80 if. the writ is for waſte in three nie, and the 3 
don is for waſte in one or in another ville. | 
The declaration muſt alſo particularize the quality and 
quantity of the waſte ; as if it is in cutting trees, it muſt ſhew 
the number” of the trees— If in houſes, he muſt ſhew the 
(efeCts. 

And muſt 1 if to his own diſheriſon, ad exheredas. 
timem of the plaintiff, - 
? | If of lands whereof he js ſeized in right of his wife, ad ex- 
- » Wl beredationem. of the wife, 
| And if by a biſhop, &c. it muſt conclude ad exhercdationaw 
* 2 Kal. _ J 30. 
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Of Plating amd View in WAIT. 
YEN DAN Tn waſte may plead in abatement & B* 


plaintiſf's title; as if he intities himfelf-to the reverſich 
1, g deſendam may Mew 4 deviſe to bim i foil. Liu. r 


1577. Mn n | | ol it bal 

$ to —— in bat, defendant may plead no waſ?: dme, inque 
whith is 1 and tis admits nothing, but puts Ju 
the whole declaration in iſſue. Lutw. I 547.-—Or he may the d. 


plead'# releafe: or to waſte in the tenuit, accord and ſatisfuc. It \ 
2 TURiF;(had" be took "for: Fopa be 
80 may juſtify, chat he for its; —0 u be 
that he tobk for 1 boten —or — 2 were adjud 
Arie mortue, and neither bore fruit or foliage—or that WI ma 
the leſe was without impeachment of waſte.—Or, he may n an 
— no demiſe to him—or that a meſne remainder man 5 
*. 212 , ' 1 : 

Or, he may plead in — —— reparavit before action 
brought, or that he rebuilt, a fince kept in repair;— 
Or, that the premiſſes were fo ruinous at the commence- 
ment of his leaſe, that he could not repair. Ms. 54. 

After iffaes joined, the verire farias recites the iſſues, am 
commands the Sheriff that he cauſe #2 ſoine twelve, Qt. to enquite if 
— diſendunt hath committed toane as plaintiff alledges. Cri, 

„ 55 re n 
un Aenſte;/if ifive is joined, the jury ought to have a view 
of the place or s waſted, otherwiſe trial ſhall be frayed: 
and fix at leaſt muſt have a view. 2 Sund. 254. And 
the venire facias mult be that the jury ſhall have view. 

So, if there is judgment for want of appearance to the 
diſtringas, there muſt be a view and inquifition taken, v 
well as upon iſſue joined. R. Ow. 12. For the law will not 
fuffer ſo heavy a judgment as the forfeiture of the thing or 
place waſted, and treble deæmages to be paſſed upon a mere de- 
fault, without full aſſurance that the fact is according as it 
is ſtated in the writ. 

But upon default made after appearance and plea, there 
ſhall be no enquiry of waſte, for this caſe is not within the 
purview of the ſtatute I tim. 2. 2 Injlit. 390. but enquiry 
of the damages only. 

Nor ſhall there be enquiry of the toaſe, upon a judgment 
by confeſſion, nil dicit, or non ſum informatus, but enquiry of 
. the damages only: for the waſte is confeſſed. Crs, Zl. 18. 

Hutt. 44. | 


Of 


Of Judgment in WasTp; | 


| Y. the flatute of Gloucgſter, plaintiff, in an action of 
> B* to — 8 an e and treble damage. 
If the judgment is againft the defendant in the tenet, then 
i Fi mak for the place, and the treble damages found by the 
| uEIT.... | 18 0 3. ? 
Ha if it is againſt him in the fenuit, judgment ſhall be for 
12s Wl the damages only. | Lo 
3 If waſte be aſſigned in three houſes, two gardens, &c. the 
ury ought to find damages ſeverally for every of them; for if 
4 it be but of ſinall value for any of them, the court will not 
> WY :djudge it waſte as to that part: but if the jury gives entire 
has WY damages, it ſhall not be intended that there were petit damages 
rin any, and therefore the verdict will be good. Gro. Car. 


14. 452. | on] : 
4 edi is for defendant, the judgment ſhall be quod guæ- 
on WY int nil capiat, &c. and defendant eat inde fine die. 2 Saund. 


7 . P 

* 5 1 if the defendant will not pray judgment to avoid a 

writ of error, it may be entered upon he prayer of the plain- 
nz WY tif againſt himſelf. 2 Saund. 253. | 2 
eif - If _ plaintiff recovers upon the tenet, he has a writ of ſofa 
1 br the place waſted, provided the particular eſtate be ſtill 

ſubſiſting: (for if it be expired, there can be no forfeiture of 
ew WY the land) and the damages are to be recovered in the ſame 
d manner as all other damages, by ca. ſa.—fi. fa-—er elegit. 


EC 


25 WE ous! rr comey 
oe wile piter v5 deat of the huſband—that 
A kd ume of his geceaſe!: ſo, f 
w has been divorced a 770 natrimoniiʒ Ilie is not entitfea 
0 dower. But if ſhe were divorced a mee et thore onl 
Though it were for adultery,” by the common law ſhe foul 
her dower: yet now by ſtat. W/m. 2. If a woman 
lopes from her huſband and lives with an addtterer, ſhe ſhall 
Joſe her dower, unleſs her huſband be voluntarily reconciled, 
i! Widows" of traitors are barred of dower, by at. 5 8 6 
Edu. 6. c. 11. (except in certain treaſons relating to th 
Lein but not the widows of felons.” . 
n alien widow of a ſubject cannot be endowedl 
And to be entitled to dower, the wife muſt be above tk 
yrs vi at the death of het huſband. 
The wife, by law, is entitled to be endyd of al tank 
+ tenements,” of which her hufband was ſeized of in fe 
Yomple at any time, dutin "g coverture, of in'fze tart general, or 
as heit in ſpecial tail, and of which any iſſue, which ſhe might 
habe Had, might by poſſibility have been heir. © * 
And the ſhall —— as well of lands, &c. tn 
huſband had a ſeiſir in law, as an l 2 Cs: Lit. 
And a widow ſhall be endowed of er huſband's * 
tenements and hereditaments, cor poreal or incorporeal, unless 
thete be a ſpecial reaſon to the contrary : for of a caſtle buik 
for defence of the realm ſhe ſhall not be endowed, nor cf 
common without ſtint. Nor of a cop eſtate, unleſs bythe 
cuſtom of the manor : and then it 1s not called dower, tut 
ker free bench, © 
Where dower is allowable, it matters not, though he aliens 
the land during coverture ; for he aliens it liable to dower. 


Of 
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rr 
r Week em thee th 
Ja Deer by the comman Jaw, which is now the only uſual 
EONS a — 
more than a third, or the whole, or only a quarter of her 


Dower ought to be aſſigned to the widow within ſerty 
1 0 her huſband's death; and by law ſhe has the privil 
ſtaying in the capital manſion, or ſome houſe whereof 
$ dowable, for forty days after her huſbarid's death, (the day 
of his death being accounted one) which is called the widow's 
quarentine ; during whith time, ſhe is to be ſupplied with all 
zeceffaries at the expence of the heir; and before the end 


thereof, is to have her dower aſſigned her: and this privilege 


confirmed by Magna Charta, c. 7. N 9 40 

i. Tenancy in dower, or an action for dower, ſeldom hap- 
pens at this day, dower being generally barred by a jointure 
(as regulated by the ſtat, of uſes, 27 Hen. 8. c. 10.) made 
Jon preconcerted marriages, or where the eſtate is conſide- 
r 61 * 

A widow may prevent her dower, or * the ſame by 
ber own act; the firſt caſe happens, when ſhe detains the 
charters or title deeds and evidences of the eſtate fromthe 
heir; in which caſe ſhe is not entitled to dower till ſhe reſtores 
them.—And the latter happens, when after aſſignment, the 
dowager aliens the land afligned her for dower; in which caſe 
he forfeits her dower ihſ facto, and the heir may recover i 
by action by the fat. of Glouceſter. * 

Nite, There are three things requiſite for the conſumma- 
yon of dower; viz. Marriage, ſeiſin, and the death of the 

uſband, My * nnn 1 
And note, A woman entitled to dower cannot enter till it 
te aſſigned to her, and ſet qut either by the heir, terre-tenant 
or Sheriff (after recovery thereof 'by action) in certainty. 


Rall Ar. 681. Dy. 346. Plow, 549 Brook. 18. Go. . 
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Of the Proceſs in DowRR. 
JF the heir or his guardian do not aſſign the widow her 
dower within the tern: of gudarentine, or do aſſign it un- 
fairly, ſhe has her remedy at law, and the Sheriff is appointed 
to aſſign it. Co. Lit. 34. Or if the heir (has under age) 
or his guardian aſſign more than ſhe ought to have, it may be 
afterwards remedied by writ of admeaſurement of dower. 
Dover may de recovered by wrt of dower unde nil bale. 
or by writ of right of Dower.— The latter is proper when the 
wife has dower of part in the ſame ville: for. then ſhe cana« 
have a dower unde nil habet, againſt the ſame tenant.—//;; 
Cam. dig. tit. derum. Nn gH4.5 | 
The writ of dower unde nil habet may be ſued in the 
Common Pleas, or in the 2 by zufticies, or upon a ſpecial 
cuſtom by plaim but it is uſually commenced in the Common 
Zeas. 
A precipe muſt be made out for the original writ, which d 
in the following form: 04) | 


Berkſhire, to wit. Command E. F. that juſtly, &c, he 
render to Arn B:'widew, who was the wife of Jobn F. her 
reaſonable dower, which falleth to her out of the freehold 
which was of the faid John B. heretofore her haſband, in 
the pariſhes of O. P. Q. & R. whereof ſhe nothing hath, 
AS ſhe fays. * 6 WP . 

Returnable in eight days of 
the purification of the blelled 
Virgin Mary. | 


— forms of the original writ, Vide the books of entiies, 


* 
* : : 


The writ was, command B. that he render A. her reaſonable 
dower of lands, &c. late of C. her huſband: and becauſe the 
writ did not ſay, command B. that he render A. who was the 

wife of C. &c. the writ was held ill. C. Car. 217. 
When the original writ is obtained, the proceſs upon it is a 
ſummons, which is to be ſerved upon the tenant or upon the 
land: after which, fourteen days before the return thereof, 
reclamation muſt be made of that ſummons on a Sunday, at 
or near the moſt uſual door of the church or chapel of the 
town or pariſh where the lands lie; and that proclamation 
muſt be returned, together with the names of the ſummoners; 
e to 31 Eliz. c. 4. for without it no grand cape cin 
awarded, but an alias and pluries ſummons. 1 
The 


* 


Of the Proceſs in Dow RR. 


(1 pt = corre pe ae hou ſtat. 31 Eliz. ought to be made 
atthe pariſh church door, though it be in another coun 
than where the land lies. Co. EI. 472. 
At the return of the ſummons, defendant may caſt an 
eſſoign.” "© | 

If che tenant caſts an 2 at the return of the ſummons, 
t muſt be entered upon the 2/9792 day of the ſame return. 

And if no eſſoign be then entered upon the day of excep- 
tions, the defendant may enter a ne recipiatur. 


The return by the Sheriff is in this form: 


Pledges of proſecuting 2 . 
| bave commanded the within named and at the great 
and common door of the pariſh church of within 
written, upon the Lord's day (to wit) on the day 
0 within written, immediately after divine 
ſervice and preaching ended, I have made publick procla- 
mation according to the form of the ſtatute, and as this 
writ itſelf commands and requires. 


Summoners of the within named : 
F. F. K. S. ud T. W. J V-W-ElgSherif 
© Upon the return of the ſummons, if the tenant does not 
zppear, or caſt an efſoign—or if an eſſoign is caſt, and at the 
lay given by adjournment of the eſſoign, the tenant does 
hot appear, the next proceſs is the writ of grand cape. —But 
then, before the x wool, cape iſſues, the demandant ſhall make 
ber demand, for no certainty appears before the demand 


made. Brook. 96. : : 

The writ of grand cape commands the Sheriff to ſeize the 
third part of the lands, &c. demanded; or, if the ſame are 
qrvel-kind, to ſeize the motety, &c. by the view of two honeſt 
and lawful men of the county, and to ſummon the tenant, &c, 
For the form of the writ, vide the books. | 

If the Sheriff does not return the writ, an alias grand cape 

bes, at the return of the grand cape : and if the tenant al- 
es, that he was not able to come, it does not fave his 


ault. R. 3. Leon. 2. | 
— if nulla tenementa, &c. be returned, a teſtatum grad cape 
: . g 5 : 


11 


Of the Proceſs in DoE 
IF che'Sheriff executes the writ, the return is in this fim; 


By virtue of this vit do we ireficd; on the . day d 
nn Fanuary, in the year within written, I have taken into the 
hands of our lord the King, by the view of A. B. and C. 
PD. honeſt and lawful men of my county, the third part of 
the lands andtenements within mentioned, with the appurts. 
«as Lam within commanded. 


T4 
x 


Summoners ale Wikia Mad 1 | on 
F. F. K. 5. 40 T. W. JW. W. Elb Sherif 


I the tenant appears, he may wage his law of non-ſummon;, 
&c.—If he does not wage his law, there ſhall be final 
Jasper again bim. ide Cam. dig. 5 vol. 240. and the 
troduction to the firſt vol. of this work, for an explanation 
r 
* ower 0 2 L. M. and N. the 207 returns 
es of proſecuting 4. B. C. D. and the names of the ſummn- 
2 E. 2 G. H. 027 that 4 7 the ſummons ri ee 
days and mort before the return , it, at the maſl uſual church 
dior of L. where part of the lands lay, fuch a Sunday after 
_ ſermon ended, be publickly proclaimed, all and fingular the 
things contained in the writ, to be proclaimed according to the 
form of the flatute in thit caſe made, and indorſed his name to 
the return, To which an exception wes taken, becauſe pro- 
clamation was not made at all the church doors; but per cur, 
proclamation at any one of them is ſufficient — but the return 
vas held_ill; becauſe, he fays, he had proclaimed all and 
ſingular the things in that writ contained, without faying 
what. Hob. 133%. FE, 
Motion was made to ſet afide the grand cape, proclama- 
tion not having been made fourteen days before the return of 
the ſummons according to the 3, of El. the ſummons was re- 
turnable on the Morraw of All Souls, and the proclamation was 
made the 27th Ofteber, which was but fix days before the 
return. The court made a rule to ſhew cauſe, which was 
aſterwards made abſolute, no cauſe being ſhewn. Barnes, 1- 
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Of Appearing, Counting, &c. in Dow ER. 
the tenant appears upon the ſummons, &c. he may vojic 


2 the heir to Warranty. | 
Or if: the tenant upon the ſummons, or on the 
journment of the eſſoign, or if he appears at the raturn 
the grand cape, and the defendant releaſes the default, the 
&mandant ſhall count upon her writ. Co. Ent. 171. 2. 
The count ſhall be of a third part of ſuch a meſſuage, &c; 
for if it be of three — &c. where there are ſeveral; 
and three is the third part of all, it it bad. 3 Lev. 169.—Bur 
quere, if it cannot be amended ? vide ibidem. N55 
If dower is demanded of lands of the nature of Gavuellind, 
it muſt be of a moiety dum ſola et caſta; for if the plaintiff 
demands a third part, it is a good bar that the land is Gavel- 
kind. 1 Leon, 133. Nn 
The count muſt deſcribe the lands ſo certain, that ſeiſin 
may be given by the ſheriff, and therefore of a third part of 
three tenements is bad. 2 Mod. 355. | 
Dower does not lie de tenemento, being too indefinite. Ld. 


138 | 

e x FEED is not named, as que * uxor B. 
in the firſt part of the writ, it is bad; thoug afterwards, 
the lands demanded are called terras B. quondam viri ſui. 
Cre, Face 217. | 

RO after appearing to the grand cape, returnable 
the third return of term, obtained a rule, on motion, to 
ſhew cauſe why he ſhould not have an imparlance, which, at 
hearing, was diſcharged. Et per cur. In dower unde nil 
habet, or any other real action, an imparlance is not to be 
given: efſoigns are a ſufficient delay, Real actions are not 
within any of the rules of court concerning imparlances. 
Barnes, 2. | 


- 


dt Domer. 
Of demanding a View in Dowrx. 
EN the demandant has counted, che tenant may de. 


W mand a view of the lands demanded. . Ent. 1 7. 4. 
Or if dower is demanded of a rent, he may demand view 


* 
334 
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ef the land out of which it iſſues. 

Bx. flat. Weſt. 2. 13 Edw. 1. c. 48. The tenant ſhall not 
have a view, i the huſband of the demandant aliened to thy 
tenant himſelf, 2 n/tit. 481. 3 Lev. 169.— Or if. the huf. 
band died ſeixed Or if ' 2 prior writ of the demandant 
abated by a plea, which aroſe upon the view. And if the 
tenant demands a view when it is not allowable, the de. 
mandant may counterplead ; as if the demandant's huſband 
died ſeived.” Clift. 299. Raf. 231. 3 Lev. 168. 

- The counter plea in ſuch caſe, prays, that the view may 
be excluded. Vide more * view gs Dower, and what 
pleas may be had after. Com. dig. 5 Pol. 251. (and tit, 
abatement}'(T. 25. WER FIN 
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Of Pleading in Dower, 


PHERK..are fome pleas. which, may be pleaded in abate- 
ment, as ancient demeſne.— That the demandant took 
bend pending, thy writ—that her huſband was attaint— 
16s tenure—or non tenure of part—that he holds jointly with 
A. not mamed...: 11 2. | | | 

As, to pleas in bar, there are ſome, which admit the de- 
wand, others which deny it. 1a 

Ot the firſt fort are the pleas of tout temps $5 „and if this 
is pleaded. an the firſt day of the return of the ſummons, it 
will excuſe damages. Co, Lit. 32. b. eh 
So the heir may plead detainment of charters and tout 
temps pri 50 Sc. Raſt. 224. b. or detinue of charters as ta 

cel... Sal. 100. | 5 

Thoſe pleas which deny the right, are ne ungues ſeiſie gus 
due hat demandant was under age dowable—that the 
huſband of demandant is alive - an elopement by demandant 
during coverture—or a divorce à vinculo matrimonii or that 
demandant had a jointure—or that the huſband, or huſband 
and wife, levied a fine, and demandant made no claim within 
fue years or that the huſband ſuffered a recovery—or tenant 
may plead, that lands were 2 for dower by the heir, 
be. — that there was a demiſe for years before coverture, 
rendering rent, and pray, that demandant may be endowed of 
the reverſion and rent or that demandant has releaſed her 
dower to the tenant of the freehold or ne unques arcouple in 
awful matrimony : upon which plea, a writ goes to the 
biſhop for his certificate of the marriage. 

For pleas, and the replication to pleas, vide Com. dig. 
Bac, Abr. &c. 

An iſſue was joined upon ne ungues accouple, &c. and a 
writ awarded to the biſhop ; he returned the evidence before 
im to prove the marriage, which appeared ſufficient, but 
ad not poſitively return, that the parties were lawfully 
married. Plaintiff moved for judgment upon the return, 
but the court refuſed it, allowing plaintiff to move again; 
dying notice of the motion, that the other ſide might have 
an opportunity of diſputing the 1 of the return. 
The return was afterwards amended, and the fact certified 
Inſtead of the evidence, and plaintiff had judgment. Barnes, 1. 

On the plea of ne ungues accouple, and iſſue thereupon, a 
wit was awarded to the biſhop.; who certified that ſhe was 
Kcoupled in vero matrimonio cum prædict. B. fed clandeflino et 
quod B. E. (demandant) thori et menſæ participatione 
ſutuo cohabitaverunt uſque ad mortem predict. B. and judgmen, 
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d inter” aye at Was 
. x place 6 of che th; | l ee 
ez 1555 the court held ! it hot material or iſſyable, becauſe 
the certificate from the, biſhop is c oncluhye. — J Hat the cer- 
_ Ufieate is not t did not anſwer do gie words 
* the, iſſue, << * — is. loyal matrimonie B. fot 
hat it was a true matrimony, and that they lived together 
bed and board, is but argumentative that they were Legi 
limo matrimonio copulati ;, but the court diallowed this ex- 
eeption alſo alto: for vero matrimania, tho ough clandeſtino c wlati 
Funtt, is 2 as legitimo matrimonn, and Have all one 
intendment ; and thoug it be clandeſtino, yet it doth not 
| added, that thiyi c 
e participatione Db — — Ke. _ this $ proves ch 
9 — 9 wife dutin > Lin, and therefore 
is not to be queſtioned now. Amed, bs 
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De Bower, 1 


Of Judgment in DowW˖Gz R. 


1. ume iy Default. 

* the tenant and makes default in the ſame term, 
' there | judgment againſt him: 2 Saund. 46. 
Or i He confeſſes the action, of nil dicit, or non ſum in- 

frmatzs,” there ſhall be judgment therevn. 

But if the tenant makes defar/t in another term; a petit 
ſhall me. 2 Sawnd. 46.—- And if he cannot fave his de- 

= upon the petit cape, there ſhall be final judgment againſt 


So if the tenant pleads that the huſband is alive, and 
the demandant, at the day for trial, is ready with her proofs, 
there ſhall be ina 1 againſt the tenant if he makes 
lefaule. 2 Inftit. $o. 

If the demandant is not preſent with her proofs, there fhall 
he a petit cape awarded. an 

So if the tenant makes default at the trial by jury, there 
. Al be a petit cape againſt him; and if he does not fave his 
By defatile, there ſhall be ina! judgment againſt him. 

- So there ſhall be judgment by default, though the tenant 
an infant. Cro. Fac. 111. | 

In dower againſt an infant, he made default upon the 
\'., WH grand cape returned: and it was held per tot cur. that judg- 

i, Wh ment ſhall be given upon the default; for the infant ſhall 

W zot have his age in dower; which being but for life, demand- 

ut may be totally defeated by his frequent defaults—though 
dme of the ſay, that if judgment be given upon the 

* grand cape before appearance, this is error: ſecut, if he 
4. Wh appears by guardian, and after loſeth by default; for then, if 

a default be in the guardian, he ſhall recover againſt him 
una writ of diſceit; but other books doubt if the infant ſhall 

„et have his age in dower : however, the other ſeems the 
„ Wh more reaſonable opinion; Cro. Fac. 111. 392. c. vide 
, 1148, Oc. | 
1 On error to reverſe a judgment in dower, at the grand 
emnons in Wales, it appeared by the record, that the tenant 
vy peared at the return of the ſummins, and day was given 
der; and then came by attorney, and ſaid nothing in bar. 
+ i Phereupon it was conſidered, that the third part of the lands 
I aforeſaid; ſhould be taken into the hands of our lard the king ; 
ul upon day given ad aud. judicium, judgment was given, 

I that the demandant do recover. The error e was, 
aſe.) hat they ought not to have awarded a petit cape, becauſe as 
Lendant appeared, they ought to have given judgment on 
. ON fe i dicit;, for the petit cape is always upon defau t after 

| Vos. I. 2 : afpear- 


Of Judgment 1 a Now EF; 


414 . 


| I. Of Fudgment by Default. | 
appearance, and is only to anſwer the default, as the grand 
cape is before appearance, to anſwer" the default and demand, 
But this was held to be no error, being only an awarding of 
more proceſs than was neceſſary, and it was of advantage 
to the tenant by delaying the demandant. And, per Tuyſcn, 
iF-erroneous, they might now give judgment upon the 2 
dieit in this court. Vent. bo. 2 Saund. 46. 50. 2 Keeb. 450, Cr. 
In dower, the tenant at the — taking the inqueſt, 
aſter the jury had appeared, and before they were fworn, 
made default, and a petit cape was awarded; and the tenant 
at the day in bance informed the court, that he was but 
tenant for life, and the reverſion in one A. who at the (ay 
in banes ought to be received; and the court appointed him 
to plead his plea at the return of the petit cape, before which 
time his appearance ſeems idle. Hrotunl. 126. 
Note, The demandant upon judgment by default, after 
grand cape, ſhall have no damages upon the inquiſition found, 
if there was no notice of executing” the writ of enquiry. 
3 Lev. 409. 6 ; 121 DU bY | 
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Ok Dower: 339 
Of Judgment in Down: | 
„I. Of foal Fudgment, Writ of Enquiry, Seifi, Get 


4 THE final judgment in Dower is, quad quarens recuperet 
Ml © /ci/enamae tertia parte tenementor : petit'; or if it be of gavel 


8 nd lands; 2. . de dimidios, So. 4 
en, And by the Hat. of Merton, 20 Hen, 3. c. 1. Si recupera- 


berit tenementa de quibus vit obilt ſeifitis, tenens reddat damnay 
viz valorem dotis d tempore mortis viri uſque ad diem, quo per 
julictum curiæ, ſeiſinam ſuam recuperaverit. | 

And therefore after judgment for ſeifin; and habere facias 


tn | 
lam awarded, if the demandant makes a ſuggeſtion upon 
w. 1 roll, that her huſband died ſeized; there ſhall be 22 
day „ e damages. 1 Lev. 38. Cliſt. 3o]9i.. 
* upon return of the inquiſition; there ſhall be judgment 
ich recuperet valorem, and her damages. Or the jury who 


ty the iſſue may alſo enqulre of the value and damages. Or 
be demandant may remit the value and damages, and have an 
lalere ſeiſinam immediately. Town, Jud. 100. VN 
Though the ſtat. ſays only, that ſhe ſhall recover damages t 
the time of 3 yet if ſhe obtain judgment by default, 


won a writ of enquiry, the jury may give her damages to the 
ime of the Inquiſition, — ſhe vere in poſſeſſion before by 
irtue of an execution awarded upon the judgment by default; 
The jury may aſſeſs damages beyond the revenue, for ſhe may 
we ſuſtained more. 1 2 56. 4 
Damages in dower, by the flat. of Merton, extends only 
lands, whereof the huſband died ſeized ; and therefore if 
he jury do not find that he died ſeized, judgment for da- 
ages will be reverſed; They muſt find too, of what eſtate 
> "ht died ſeized, viz: an eſtate in fee, or in tail; for if the huſ- 
ad alien, and take back an eſtate for life, the wiſe ſhall re- 
oer dower, but no damages. 
If the jury find the huſband died ſeized, they muſt find the 
 Winewhen, the annual value of the land, damages on account 
he detention arid cofts ; but if they find the huſband was 
ized; but did not die ſo; then no doſts or damages, but only 
lie value of the land; for damages are only given by fat: of 
Merton, where he died ſeized ; and the fat; of Glouceſter gives 
ſts only where plaintiff recovers damages. 2 Sau¹Fd. 33: 
The reaſon why the jury are to find the value of the land 
caſe the huſband died ſerzed, is, that the court may give 
mages purſuant to the flatute of Merton, from the death of 
huſbandy to the time of the judgment. And if the heir 
1 to J. S. and the widow recovers her dower 2 * 
mu the Whole ng s, from the death o 
5 2 huſband, 


* 
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„ os ſedtment in Dewug; 


2. Of final Fiidgment;\ Mit r Enquiry, Seifon, &c; 
huſband, though he have not himſelf been half the time it 
poſſeſſi , She is entitled by the ſtatute, and can recoyer 
only again + ane \Brown and Ux. v. Smith, Hil. 254 

To 2. 

e muſt be after demand of dower; for the heil l 
abt bound to aſſign till demanded. But wileſs the, heir plea 
tout temps prift, he ſhall not 77 r wi 
laches in . and nere he pleads tout mk 
prift, yet ſhe ſhall. recover damages fr om the teſte of the on 
[Gr tg to the" execution of the writ of enquiry ; but'if the 

dower, and widow accepts thereof, the loſes her 

G. Lit. 32. Kent and Kent, Mich. 3733: B. R. 
Ta end Tos 14 Geo. 2. B. R. 

Upon 2 trial at bar, the ifſue was, if there was a demand d 
dower to entitle plaintiff to damages ; ſhe proved an actul 
demand of the heir, who was an infant; and the court hel 
that dower was demandable of the heir.” thou under 14; 
and that the not ali ny_of Gawer, Bough Infant d 
LN ut was prevented 2 
a refuſal in law 3 
8 V. Gorſellis. Hy. 29 ren! 2+ C. 'B. fk 
On execution of a writ ry of damages, the juty 
found for enn the land, from the 

. time of the h s death, till the day of the inquiſitivn, 
without any deduction for yeprizes, (viz, land tax, repalrz 
and chief rent) and for coſts, the jury gave the amount of the 
. attorney's, bill for demandant, upon his evidence that it was 
& reaſonable bill, and that he Ke it from his 'client 
The court thought that the value of the third of the profi 
. fince the death of the huſband, ſhould have been com- 
puted only to the time of awarding the writ of enquiry, and 
not to the day of the inquiſition ; that an allowance gught t 
ve been been made for reprizes ; the words of the 55 : 
6 e A. The inulin was le ah, 


dught 1 bon 
allowed as c 


The es 
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2. Of fal Judgment, Writ of | Enquiry, Seiſin, &c. 
Value or damages are only recoverable in dower unde nil 


habet,..., Co. Lit. $M + Ma + f 

The writ of fin and enguiry of damages, are blended in 
one writ. 7 : | 

If dower is demanded. of lands, or of things that may be 
ſeyered, the Sheriff ought to aflign her third part by metes 
and bounds; and if the Sheriff does not return ſeiſin b 
netes and bounds, it is ill, unleſs cloſes certain are aſſigned by 
ume, or ſuch a manor which is known and certain, in lieu 
of dower af other manors, Perk. 414. Rol. Ar. 682. Cs. 
Lit. 34. Bendl. $7. But an aſſignment, though in a different 
manner by conſent of the parties, may be good. Cro, El. 
ud. Rol. Abr. ag E 
da Ha woman be dowable in three manors, and accepts of 
1a WY the beir one of thoſe manors, in lieu of dower in all the reſt, 
den this is good, though againft common right,, which giyes her 
th but the third part of each manor. Rell. Her, 08 wh 
hut to a writ of habere facias ſeiſinam, the Gir cannot 
un turn that he delivered the demandant one, inſtead of a 
fert of the three in recompence of her dower. 
Upon recovery of dower, and feifin awarded, the Sheriff 
xuraed that be had aſſigned to the demandant her dower of 
+ houſe, the third part of each chamber, and had chalked it 
putt, her. And this return was held an idle and malicious 
return, and he was committed for it, as in ſuch caſe, he 
ought. to have aſſigned her certain chambers, or rooms there- 
but. Palm. 265. | | 
1. The Sheriff was committed, for refuſing to make an equal 
Aotment of dower, and taking 60/7. of demandant to exe- 
cute the writ, and the court ordered an information againſt 


jm for it. 1 Keeb. 743. 
If-dower is 1 of meadow, paſture, &c. the Sheriff 
ay aſſign. all meadow, &c. for dower. R. Mad. 12. 19. | 
A,woman recovered dower, had a writ to the Sheriff, wha 
returned that he had delivered 84 acres to the demandant of 


the land mentioned. in the writ. After a ſcire Lite 
fur) 7 5 ſuggeſting that 60 acres of the 84 aſſigned to her 

A Sheriff were a ſtranger's, not mentioned in the record, 
nd therefore ſue ought to have a new diviſion. The tenant 
jad, that the other 24 acre£ were parcel of the land reco- 
jered, and that ſhe had entered and accepted the 24 acres ; 
aud upon demurrer it was adjudged, that ſhe was barred by 
e land de acceptance and entry into the 24 acres, Afcor pl. 167. 
Valu$928- Dy. 91. in margine. 


Z 3 Dower 
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25 Of. final Judgment, Writ of Enguiry, Seifin, c. 

Dower was brought d. tertia parte of à mill, kiln-houfe, 
&c. and judgment was to recover the third part in feparalitat 
ger metas & bundas, And this judgment was reverſed upon 
error, for it ought to have been of the third part generally ; 
ew Fel. b. bundas, none can make uſe of it. Lev. 
181. 2. Kee 

If demandant dies before writ. of enquiry Nay her ad. 
DOG cannot; bring a . Jyrzas for - and 
90 f Salt. 252. 

ah ($a tenant dies after jud ent and writ. o je 7 CXe- 
„the demandant cannot Nr a ſcire Ee or Pe 5 

1 after the death of the tenant, againſt 
textenants. 3 Lev. 275. 1 Sid. 188. 

By 16, 17, Car. 2. c,. execution ſhall x not be N by 
writ, of error, ppon any judgment after verdie?,,unlefs plain- 

tiff become bound to pay damages and coſts in caſe of afirm- 
ance, or plaintiff diſcontinue or be nonſuit; and a,wrik ſhall 
iſſue to enquire of — proſits, and damages by waſte done 
after the firſt jud Stra. 971. 

Judgment in dower l not be ſtayed by error, if plaintiff 
in, error doth not enter into FFEOTMZANCES to, pay damages 
and coſts. Carth. 1847 

Note, If judgment be affirmed i. in dom, prac, and colts 

given, the demandagt may bring an action on the recogni- 
re for ſuch. 8 Mee ſuing 0 * a * Keen 
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| Writ of ertor ſies for ſome miſtake, of fuppoſed miſ- 
— takes, in the proceedings. of a court, of record; for to 
mend errors or miſtakes in a bale*court, not of record, a 
a falſe judgment lies; of which here-after. Woti! 
le Wwrit of error is a writ of right in all caſes but felomy and 
n . "Salk: roi. and may be had againſt the king. 
rror lies either in the ſame court where the judgment 
„, or in a ſuperior court. It lies in the fame court where 
the judgment was given, when the error was not for any 
fault in the court, but for ſome defect in the proceſs of the 
cauſe, other than in the judgment, or for default of a conti - 
mance. Dy. _ a. or for default in adjudying execution. 
Aal. 176. 7 H. 6. 30 Yes: 157, F. N. B. 21. I. as for 
niſprifion of the clerk, or for error in fu; and there the 
wit may be in the fame court.— 1 Sid. 208. except where 
ſuch error is in the Exchequer. 3 Lev. 38.— But it there is 
tor in Jaw,” or in the judgment of the court, then the writ 


es to a ſuperior court; and ſuch writ of error only lies upon 
ter of eto ariſing upon the face of the proceedings, ſo 
at no evidence is required to ſubſtantiate or ſupport it: 
ne br if there has been an error in the determination of the 


ſafts in the cauſe, which it was the province of the jury to 
(etermine, the method of obtaining redreſs in ſuch caſe, is 
not by torit of error, but by an attaint of the jury, or ap- 
ealing to the juſtice of the court to grant a new trial, in or- 
(er to corre the miſtakes of the former verdict. | 
u. A torit F error lies from almoſt all inferior courts of re- 
TY cord in England Into the King's Bench. But error does not 
ie from any inferior court of record in England into the 
Ummon Pleas, except in two or three caſes; for which vide 
lam. Dig. Bac. Abr. &c. But the better opinion ſeems to be, 
aut error lies not into C. B. in any caſe. In courts newly 
conſtituted, and which are impowered to proceed in a me- 
thod different from the courts of common law, their judgment 
not ſubject to a writ of error; but yet the King's Bench 
* examine them by certiorari, or mandamus. 

ill the late repeal of the declaratory aft 6 Geo. I. c. 5. 
e Houſe of Lords in Ireland had no juriſdiction of error 
tom any court there; and error in a judgment in the King's 
bench in Ireland, lay immediately in the King's Bench here. 
But now the Houſe of Lords in Ireland will be the dernier 
it there, as it is in England. | 


2 4 
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Of proceeding in Error ſrom in Cory, 
E there is frier in the proceedings of an inferior court 
1 _recorgl, 1 muſt be made by the'* plaintiff xx) 
27 £6 the curlitor for a writ of errerg>Which writ may bear 
lis beiore. th 2 0 given; and this is the ufual courk 
prebentit * rſeding the execution; but chen 
4 uſt be given before the return of it, 
ee > "96. Latch. 133. « fo. 7 fach > Gu 

1 before. judgment given, it is 2 fault 
= not amendable. Stra. 807.0 101 


35 IN. A t abſtzadt or e neee the e 
Male 1 0 turit —— returnable in B. N. as that 


PN 


court, as | Its COnptonys * 3 — al 
CRE, (988: ba gs ED 

Manor 5 county 0 t — i 

Qed to the e chancellor or his deputy, commanding, that 

bf Pe in cur hg juſtices at Lancaſter, that they ſend 

im in hi record, &c. and the writ which 


ns to them enim he tranſmit the record. 
But if an erronęous judgment be given in Durbam, inthe 
ehancery,. upon proceedings according to the common lan, 
ot before the juſtices of the biſnop, a writ of error lies beſore 
the bi 7 1 if; * he gives an Erraneous waren 
Es In Benc EwL.YW.! 
ors in udgments.. reel and. mat, bafoattivo Juicer 
1 9 ann 
34 & 35 of Hen. 8 
1 exrors in j ments, in pleas onal there, lic alin 
the "King's Penh, the flat. 1 We AQ. e. 27. | 
; 9 #70598 23g ment AA 
the King r; Common Pleas; but by cuſtom, fuch 
judgment U examinable by $i}, in nature of a writ of error, 
coram domino 2 fue Huerdiens e — oo 
_ curigm ſuam d 
Nor does error lie in the King's Ae ner 
on a judgment in the fanneries, but an appeal to the 'guar- 
Giggs and from We 105 eee enn 1 
King's APO: 1 r A 


3 | 2 Sunn tn hos Wit Us 11d 29 

1 it at nnr — — 

IVE. is 2 certain We en gender to * ſuit be- 

low; muſt, in all caſes f error, be made parties alſo in the writ 

of error; and in c:{c of the death of a party, he muſt be named, 

and His death alledged in the aur: And if n 
be IP and ſerved, Garth, J. era. 600. 


As 
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cen 5 the writ is made out, the party who ſued it 
cry it to the prorhinotary of the inferior court, and 
it allowed; and if execution ſhould have been ſued o 
i officer wilt alſo grant . to the fame; but j 

ued, 


\ WH 10 execution ſhould have i the allowance of the writ 
. Wl cferror-is of itſelf a ſufficient ſuperſedeas, and no execution 
an then de taken out. e ee ee 48-5 
Upon a-writ' of error to remove the record from an in- 
ſrrior court, the party removing it need not formerly have” 
ut in bail below; for the ſtatutes requiring ail upon pro- 
eiting error, did not extend to the inferior courts "py 
<rd--But, now, by the ſtat. 19 Geo. 3. c. 70. . 5. © No 
execution ſhall be ſtayed or delayed, upon or by any writ 
« of error, or . thereon to be ſued, for the reverſ- 
ing . of judgment in any inferior court of record 
* 2 are under 101. unleſs ſuch perſon or 
© perſons, in whoſe names fuch writ of error is brought, 
ich two fureties, ſuch as the inferior court ſhall ap- 
«grove, before ſuch ſtay made, or ſuperſedeas dein, Be 
« bond unto the party for whom ſuch judgment was given 
in a recognizance to be acknowledged in the ſame court, 
in double the ſam adjudged to proſecute ſuch writ of er- 
or with effect; and Pay (if the judgment is affirmed 
* or: writ of error nonpr 2 all the debt, damages, and 
« coſts adjudged; and all coſts and damages awarded for 
* the delaying of execution.“ e 
On the return of the 2orit of error, the defendant in error 
hould ſerve the plaintiſ in error with a rule out of the in- 
nor court to tranſcribe the record, who, upon ſervice _ 
teresf, ſhould beſpeak the tranſcript of the record of the 
oper officer below, and carry the ſame into the office, 
au fle the ſame, if in B. R. with the figner of the writs. _ 
The officer who is to receive and deliver out writs of error, 
ud cerfierarty ie. now Mr. Ifen. 
The-tranſcript ſhould be filed before the ſecond. ſeal or 
83 ow wry of error * not — * the tran- 
mpt brought in; may tnereupon apply to 2 
2 — 2 executio Pe directed to the — —— 


5 — = I 


> & 04 4 KEI: 


* 
Qs «7 
— 


pu 


be: eommanding them, that, notwithſtanding the writ of error, 

vrit Ney proceed to exocution on rb judgment. + ba MA 
ed, the tranſeript is brought in by the en day o term, 
uld e defendant in error may ſue out 3825 uare ex Bon; | 


| this writ may bear 10% the laſt day of the preceding 


term. 


— 1 ; 
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term. And if the tranſc | is brought in within term, ſuch 
fer. Ber Arena rn the firſt-day of that term, 
The defendant” in error cannot tranſcribe the record, 


— 
. 


1 ih. 3s but if the plaintiff does not tranſcribe it, he 
muſt be ſerved with a rule to tranſcribe. But if the tran. 
ſcript of the record is carried in and filed in due time, each 
1 ought to beſpeak à copy thereof, which is made out 
at the rate of 4 d. per ſheet; and the defendant in error 
ſhould then, in order to accelerate the plaintiff in error, ſuc 
oũt a ſcire 8 executionem non, directed to the Sheriff 
of the eoùnty where the original action was brought, and 
Wich is dc tis EH... 


GFORGE the third, by the grace of God, &c. To the 
Sheriff of '———— greeting. Whereas A. B. lately in 
bd ur court of ———— [the inferior court] before the judges 
of the ſame court without our writ, and by the judgment of 
the fame court, recovered againſt C. D. 10 J. for his da- 
mages which he ſuſtained, as well by occaſion of the wt 
performing certain promiſes and undertakings made by the 
faid C. to the faid A, at .. in your county, and 
within the juriſdiction of the ſame court, as for his coſts 
and charges expended by him abqut his ſuit in that behalf 
whereof the faid C. is convicted, 28 by inſpecting the te- 
cord and proceſs thereof in our court, before us at . 
minſler, now remaining, and which for certain cauſes we 
lately cauſed to be brought in our ſame court before vs, 
appears to us. And now, on behalf of the ſaid A. in our 
court before us, we have been informed, that although 
judgment be © thereof given, yet execution of the ſaid 

damages 5 —_— to be made to the ſaid 4. Whete⸗ 

upon the ſald A. hath beſought us, that a proper remedy 

IT be provided for him in this behalf: And we, being 

willing that what is juſt ſhould be done in this behalf, do 

command you, that, by good and lawful men of your bail- 

wick, you make known to the ſaid C. that he be before us 
* 


—— whereſoever we ſhall then be in England, 


on 
to ſhew if any thing he has or knows to ſay for himfelh, 


n 


„„ — 


* A ſci. ſa. quare executionem non on error from C. B. and al 
other writs and puny muſt be returnable. on a general return 


ubicungue, and have fifteen days between the teffe and retwn- 
7. e. between the ze/e of the firſt, and return of the ſecond writ. 


wo by wil 


Of Erro 347 


f. precreding in Error from 1NFER10R Courts. 


u hy, the ſaid. A. ought not to have, his execution againſt 
him of the damages ee the force, form, 


3 
a 
— 


j and effect of che ſaid recovery, if it ſeem expedient 
ö to him; and further to do and receive, hat in our ſame 
1. WM court-before us ſhall be conhidered of him in this behalf, 
h WW and have thete the names of thoſe by whom you ſhall make 
it known to him, and this, writ, Witneſs, &c. | 
ein 21 bas 181 | 

„ plaintiff in error does not aſſign his errors, when the 
& gaſenipt is brought in, the defendant has no way to quicken 
id um, but by a i. Aa. quare executionem non; for upon the re- 


noval of the record, the parties have no day in court given to 
ather. Carth, 40. 


lis out an alias ſcire facias, which differs only from the above 
es In this, chat it is faid, © do command you as before we 
eiae commanded. you, that by good and lawful men, Ac.“ 

Ml If aſcire fect is returned to the former writ, or there be 
ut gibi alſo returned to the latter, the defendart in error muſt 
the aner a rule with the cler4 of the rules, which is given in the 
ime. manner as a rule to plead, and which expires in four 
%% After the expiration of which, if the plaintiff in 
gor has neglected to aſſign errors, the defendant may enter 
u award of execution. on the roll for the amount of 
hejudgment below; but then the defendant in error is not 
mtitled: to, coſts, nor is the plaintiff thereby precluded 


we 
us, am proceeding in his brit of error, but may afterwards 
our WMecoceed therein and aſſign his errors, even though execu- 
uzh en de actually executed; and in ſuch, caſe, after aſſign- 
ſaid eng of errors, joinder in error, and argument thereon, if 
te- e judgment given below be reverſed above, the plainti 
edy WH 0505; ſhall, have reſtitution of all he hath loſt by reaſon 


the, execution. 

chen 10 fet aſid 
gwen, in a ſeine facias quare ex. non, becauſe they had 
Nenad errors before, On reference to the maſter, he re- 
ated an old rule, that if the party pleads to the ſcire facias, 
0 .g0cs; againſt him, execution may be, ſued out; but 
bat the writ of error ſhall go on notwithſtanding. Where- 


„„ „„ 


E — 


-mr . q 
is bas A J mot 10115 16 


Zut deſendant in error 2 give a rule to aſſign errors 
dre he has given à rule on the ei. fac. quare ex. non. Stra. 
7.5 2407 $03 e want ! f 3143 J | : ' 


1 upon 


* k 
* 
* 


# 


If;nihb#l is returned to this writ, the defendant in error may 


e an execution taken out upon a 
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upon the court; i couſideration of the delay, eſtabliſbed it 
1 ſtanding rule, for the future, that if upon the retum 
of the fin Jas 1 we ny affigns his Shay Ny then all 
farther See Gab be ſtayed upon it; but where he 
chuſes to Rand © pleadings to 24 rr . exe. 
eution ſhall go if it yy judged agzinſt him. Gardner . 
Claxton. Stra. 4291- vide allo fra. 699. 

Jas fo fo: * ex, aon ſued out by defendant; in error, 
in cer to Campel iff to aſſign his errors; the plaintif 
in errar pleade that ene had ſued execution in the 

on Pleas, and CAS his debt recovered.” On mation, 

s plea was ſet aſide as a ſham plea ¶ as à plea of payment 
nn for the meaning of ſul out this writ, 

ta.compe! the plaintiff in error to n his errors; 

"7 ſack pleading as this owl be encouraged, it would 
eccaſion great delays and vexation in the Recvaly of debt. 
Parker d. Stanton, La, Rayne: 1414- 
* to quaſh a fei. fa. quare cx. non ſued ehe 
ſendam error, to m 3 gn, becauſe the origin 
fat in C. P. was by bi of privilege, . 25 2 
| oypkt to be made returnab on a ut this was 
Feturnable on a common return. of — opinion vs 

the 'court, becauſe fore faciar s ought always to be made te- 
tutnable s to pho ſait debate And in Trin. 
1 nie, amd Parter, it was adjudged ſo b 
the King's'Bench, in a x caſe. The writ was gabel 
Bw ©. Wills, 4 Ka. i 
It ſcems ta be the ey rp now todealt of no plea! by the 


a invcerar tothe ki. a; quare ex. non, ſued out by de- 
. ei . 
errors. 
9 1 K . 2 
van, in C. B. brough N — bk 
e _ ** 8 be fa yed. 1.05 
wing cauſe, record of che judgment 
was not Tae b e B. K NY ater Ta. ef C. B. 


was therefore held regular. The executor! may te vive, hut 
cannot take out execution pending error. Aſter a tramcript 
the ſci. fa. quare er. non, ſhould ge out of B. R.  Plaint 
in error (if deſirous to proceed): mi might, after a tranſcript, 
have a ſci. fa, ad'gud. errores out of B. R. againſt the execu- 
= foo 1. 00 pho among d omaat ena (Ride 
. diſcharged n W 9 


4 . 
4 
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Aſter the record removed into B. R. plaintiff in error for 
me time neglected to ſue out a ſci. fa, ad aud. errares. 
Whereupon plaintiff, in the original action, ſued out a ſci. fa. 
glare u. non, and upon two gihilt had judgment, and exe- 
ration executed. After wards, plaintiff in error moved to ſet 
ide this judgment on the ſci. ſa. becauſe his errors were 
aligned on the record; and on examination it appeared they 
gere aſigned without any notice. Per Holt. C. 7. The 
ſurties uo the removal of the record by writ of error, have 
1 day in court given to either: Wherefore if plaintiff in 
ur, delay ta ſuc his ſci fa, ad aud. errores, the defendant 
um no way to him, but by a „ei. fa. gudre er. non 3 
ud if upon ſuch fo; fa. plaintiff in error not plead, that 
is errors are ed, but ſuffer j to paſs upon two 
thy no etrors afterwards 'afh prevent execution. 

Mue, The uſual practice is, that defendant in error by 
tonſent, doth voluntarily take notice of the aſſignment of 
mord, and this conſent is teſtified by his pleading i mulls eff 
tratum, and there is no occaſion for a ſci. fa. ad aud, erroress 


__ Curtbh. 40. Was od nw 5 
Lynch. . Coote, 3 Salk. 145. It was held by Holt. 
% chat if plaintiff in errot lie ſtill after a writ of error 
brought; this is no diſcontinuance of the writs And that 
&feadant in error hath no ather way, but to bring a ſci. fa: 
flare ar. nom; and it will be no plea for plaintiff to plead, 
that there is 2: writ of error depending, but he muſt forth- 
with aſſign his errors after; ſuch ſci. fa. brought. And in 
tis caſe there: is this difference; viz. If the jor fa. is en- 
ed on the fame roll with the writ of error, then he may 
n his errors without fuing forth a ſci. u. ad aud. errores, 
for defendant in error to come in, and bear the errors aſſign- 
ele otherwiſe he muſt ſue out n ſci. fu. ad aud. errvres, to give 
eudant in ertor notic .... ont OD oo non 
Mies Were 2 writ of error is brought, and no record 
tertiſed at che day of the return of the writ, the defendarit 
li ertor- ſhould take out acertificate thereof from the proper 
der of the court with whom the record ought to be lod 

with the return of the writ of error; and upon obtaining ſuch 
tetificate, He may take out a writ. de exccutione judicii of 
wurſe; and the party cantt binder execution | thereupon, 
wimout he brings a new writof error. 3 Hulk. 145. 
When the record is certified,” and plaintiff does not affign 
his errors, upon the ſci. fa. quare ex, non, defendant's beſt 
nethod of proceeding is to nonpros the writ of error. 
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PO prevent the plaintiff in error from re- aſſuming the pro- 
-. ceedings after the rule is out, upon default made upon 
the ſcire feci, or upon two nihili returned to the ſci. fa. guar; 
er. non, the better way for the defendant in error to proceed 
is, to nonpros the writ of error; which is done; b getting 
another rule from the maſter [after the former rule is out 
upon the back of the tranſcript of the record for the lainti , 
in error to aſſign errors de recordo. Enter this rule with 
the clerk. of the rules, and ſerve a copy thereof on the 
plamtiff in error's attorney; upon which, if the plaintiff in 
error does not aſſign his errors within four days, the de- 
fendant may ſign à nonpros, and then may have his aft 
The entry of a nonpros in error from an inferior coun, 
after two ſcire facias's and inihils returned, is in this man- 
ney's 3; / 5 TH : "> 
Hilary term, twentieth of Gerge the third. | 
England, to wit. C. D. pujs in his place William Lyn, 
his attorney, to proſecute his writ of error againſt A. B. in 
à plea of treſpaſs on the caſe | Fey > 
* England, to wit. The ſald A. B. puts in his place Geory: 
Hodgſon, his attorney, againiſt the faid C. D. on tlie fad 
Vrit of error in the plea aforeſaid. | 5166 
c Exgland, to wit: Our lord the king hath ſerit to the 
judges of his court of — name the inferior court 
is writ cloſe in theſe words, © to wit; George the third, 
Sc. here copy the writ of error, and the tranſcript bf 
the record, according to the office copy thereof] aſtet- 
wards, to wit, on ——— next; aſter the ocave of Saint 
Hilary, in this fame term, before our lord the king at 
as pau gg comes the ſaid A. by his ret , afbrclaid, 
pl fa il 


ys, that execution of the ſaid judgment {till retpains 

be made to him; therefore he prays the writ of our 
lord the king, to be ditected to the ſheriff of the aid 
tounty of to warn the ſaid Ci to be before out lord 
the king, whereſoever, c. to ſhew if any thing he has 

| or knows to fay for himſelf, why the ſaid £ ought not t0 
have his execution thereof againſt him of his damages; 

| bs and charges aforeſaid, according to the force, form 
effect of the faid recovery; and it is granted to _ 

3 0. 
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c. by which it is commanded to the ſheriff of the count 


* Scire facias 2 of „that by good and lawful men of his 
pn wearded. | bailiwick he make known to the ſaid C. that 
ede before our lord the king on —— whereſoever, c. 
© WF to ſhew; in form aforeſaid, if, &c. And further, Ic. the 
10 fame day is given to the ſaid A. Cc. at which day, before 
our lord the king at Veſtminſter, the ſaid 4. comes 
"TOY by bis attorney aforeſaid,” and the ſheriff of the -faid 
he Mun e- I county of ——; to wit, O. P. Eſquire, re- 
Ty turned, turns, that the ſaid C. hath nothing in his 
15 iliwick, by which he can make known to him; nor is 
„e found in the ſame: Therefore, as before, it is com- 
/: Wi manded to the ſheriff of aforeſaid, that by good and 


lawful men, &c. he make known to the ſaid C. that 
Alias ſcire facias 15 be before our lord the king, on 
warde d. whereſoever, c. to ſhew in form afore- 
aid, if, Sc. And further, &c. the ſame day is given to 
the ſaid A. &c at which day, before our ld lord the 
jo king at Yeftminfler, the faid A. comes by his attorney 
in aforeſaid ; and the ſheriff of the ſaid county of to wit, 
Nibil re- the faid O. P. Eſquire, likewiſe returns, that 
rec BY nei ſ che faid C. hath nothing in his bailiwick, by 
fad which he can make known to him, nor is he found in 
the ſame: and the ſaid C. although on the fourth 
te % folemnly required, came not, but made default: 
e and, upon this the faid 4. ſaith, that the ſaid C. 
10 uch not yet aſſigned error or errors in the faid record 
+6f WY Day given to af- 125 proceedings. Therefore a day is 
eos. given to the ſaid parties, before our lord 
ain the King at 1/:fiminſter,. until, oc. — [ the day in the 
. ruk given by the maſter] to wit, to the ſaid C. to aflign 
ac WY <rrox. or errors in the faid record and proceedings, &c: 
K At. which day, before our lord the king at We/tniinfter 
our the faid 4. comes by his attorney aforeſaid ; and the faid 
fad Cat that day, although ſolemnly demanded, comes not, 
lord but makes default; nor doth he further proſecute his ſaid 
has it of error againſt the faid A. It is therefore conſidered, 
t 10 lugnear, that che faid C. be in mercy, and that the ſaid 
| J A. have therefore his execution againſt the 
Sri id C. of his damages, coſts and charges, according to 
him, Wl be force, form; and eftect of the ſaid recovery, &c. And 
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it is further conſidered, that the faid H. recover again 
the faid C. ——— pounds, adjudged to the ſaid A. by th. 
court of our faid the king now here, according t. 
of the ſtatute, for his damages, coſts an 

charges, which he hath fuſtained by occafion of the de 
| execution of the ſaid judgment, by pretene 
* ing the ſaid writ of error, and that the faid 4 
kKkewiſe have execution thereupon, Cc.“ 
The bail in error are liable in caſe of a nonpros ; Barns 


1. for they are bound to proſecute the writ of error vi 
TRA. Did. ; 


4 
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! Conrts,” and herein of aſſigning Errors, and 
making up the Error- book, GSW. 


IEme Plainti F in error appears and proceeds, the next ſtep 
gw aſſen ertors. An I ſignment of errors may be either 
general ör ſpecial,” and in either caſe mult be ſigned by 
The plaintiff may 8 for error, error in fact or errox in 
In. L. V. „ E. But he cannot aſſign both, for 
this will be double. © 1 Rel. 761. J. 35. t Lev. tos. 76. 
1 Sid. 147. geen rere e 7 6045! 

Nor can he aſſign ſeveral errors in fact, but he may ſeveral 
mee 7/7790 GOT 7 
n Error froth an inferior court, the plaintiff in error can- 
not alledge diminution of the record. Sid. 40. 147. Nor 
ran the defendant ; but the court, if they fee occaſion, may 
ward a certiorari ad informandum conſcientiam. n 
Nor can he aſſign for errot matter contrary to the record. 
. Face 21. 1 Lev. 76. 1 Salk. 262. 1 Lev. 31 3. Cro. 
ae. 244. 
6 which he might have pleaded. 1 Noel. 762. 
40. Though judgment were by default. Though Dub. 
Cre. Face 54%. — But Carth. 124. ſays Not matter which 
night have been pleaded in abatement. 

An aſſignment of errors is in the place of a declaration in 
error, and muſt be engroſſed and delivered over to the de- 


endants on treble- penny ſtamped paper; the entry whereof 
z in this form: . 


Hilary term, twentieth George the Third. 


l Stormont and I ay. 
Aud the ſaid C. by William Lyon, his attorney, comes and 
lays, that in the record and proceedings aforeſaid, and alſo 
in giving the judgment aforeſaid, there is manifeſt error in 
this; to wit, That the declaration aforeſaid, and the mat- 
ters therein contained, are not ſufficient in law for the ſaid 
4. to maintain his ſaid action againſt the faid C. there is 
aſs error in this, that by the record aforeſaid here ſent, it 
appears, that the judgment aforeſaid, in the plea aforeſaid, 
in form aforeſaid given, was given for the ſaid A. when by 
the law of the land of this kingdom of England, judgment 
in the plea aforeſaid ought to 12 been given for the ſaid 
C. againſt the ſaid A. and fo the judgment aforeſaid is er- 


Toneous ; and hereupon the ſaid C. alſo prays, that the 
Vor, II, Aa | * Judge 
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” D for the faid errors, and other the errors in there. 
cord an 


d proceedings aforeſaid, may be reverſed, an. Fr 
ſet aſide, and that he may be reſtored to an Ml l. 


things which he hath loſt by occaſion of the ſaid judg- off it 
ment, &fe,” AL 
| George Bond, A 

7 


If plaintiff in error moves to amend his aſſignment of er- ator: 
rr for bre, 
vour of the court. Fitzgib. 268. the 7 
The tranſcript on record ought to be entered by the makir 


2 Fin error the fame term it is brought into the of. Wiſr. Ro 
e; but if he neglects ſo to do, the defendant in error may If 
enter it. | te ſig 
As ſoon as the tranſcript is entered, and the plaintiff hath den 
alſo aſſigned his errors, and entered the ſame on record crors 
and if the defendant does not immediately plead, or join in un err 
error, the plaintiff may ſue out a ſcire facias ad audiendunWif A err 
errores, which is to this effect: wf's ; 
GEORGE the third, &c, To the Sheriff of greet cord 
ing: Foraſmuch as in the record and proceedings, anc 
alſo in the giving of the judgment in a certain plaint late] 
levied in our court of before the judges of th B. 
fame court between A. B. and C. D. of a plea of. tree its. 
on the caſe, manifeſt error, as it is ſaid, hath interveneꝗ U D. 


to the great damage of the ſaid C. as by his complaint we 
are informed; which faid record, and proceedings therein 
we have, for certain reaſons, cauſed to come in our cour Thi 
before us; and we, being willing, if any error there befor; 
to correct the ſame, and to do unto the parties aforeſaiq il a 
full and ſpeedy juſtice in this behalf, do command youll: 
that, by good and lawful men of your bailiwick, yo 
make known to the ſaid A. that he be before us in — 
whereſoever we ſhall then be in England, to hear the pro 
ceediags aforeſaid, if it ſhall ſeem expedient unto him 
and further, to do and receive what in our ſaid court be 
fore us ſhall be conſidered of him in this behalf, and hav 
there the names of them by whom you ſhall make know! 
unto the faid A. as aforeſaid; and this writ. Witneſs, &. 


If the defendant in error does not come in and plead, ol... 40 
Join to the alſignment of errors upon the return of t 


ſe 


Ot Erroz. : | 355 


of proceeding in Error from IM ERIOR 
Courts, and herein of aſſigning Errors, and 
making up the Error- book, &c. 


ſire facias ad audiendum errores, the plaintiff may have an 
alias ſcire facias, &c. and upon default thereto, the plain- 
in error muſt proceed to argument, and will be heard 
ax parte. | 22 

Aer judgment for the defendant the plaintiff brought er- 
ror, and aſſigned infancy in defendant, and appearance by 
attorney, then took out a ſci. fa. ad aud. errores; and after a 
ſire fect returned, entered the default; and on producing 
the record, the judgment was reverſed on motion, without 
making it a concilium, or putting it in the paper. Walmſley 
5. Roſon, Stra. 1210. f 

If the errors aſſigned are ſpecial, the joinder in error muſt 
te figned by counſel, and ingroſſed on ſtamped paper, and 
then delivered over to the plaintiff's attorney : but if the 
errors aſſigned are general, the defendant's attorney may join 
n error directly, and deliver the common joinder in nullo 
if erratum, on a treble penny ſtamped paper, to the plain- 
iff's attorney, paying him 25. 4d. for entering the fame on 


Record, 
Stormont and Way. 
' ' Hilary term, twentieth George the Third. 


LB.) 
18. ee is not any error. 
CD, 


George Hodgſon, attorney for the 


defendant m error. 


The joinder of © in nullo off erratum” to an aſſignment of 
mor in fact, is a confeſſion thereof, if the error in fact be 
well alligned; for if error in fact be aſſigned, and the de- 
endant in error would deny it, he ſhould not join in nullo eff 
matum ; but ought to take iſſue upon it, ſo as to have it tried 
the country. Sid. 93. Raym. 59. 

But if the aſſignment is of an error in fact, and that be 
l affigned, © in nullo eft erratum” is no confeſſion of it; 
if it be affigned, that ſuch a one, at the time of the re- 
urn of the venre, was not Sheriff, and the record be re- 
toved; there, in nullo eff erratum is no confeſſion of that 
; becauſe the record thereof is not in court, that being 
v part of the record, for the plea is in nullo eff erratum in 
unde. Gra, Fac. 12. 29. 521» Raym. 231. Cre. Car. 


I, Rol. Vr. 8. 
* Aa 2 Alſo 
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Alſo if an error in fa#?, that is not aſſignable, be aſſigned, 
and in nulla g erratum be pleaded, it is no confeſſion; as 
if it be aſſigned, that on ſuch a day there was no court 
ſitting; becauſe that is againſt the record, and then in nulb 
eft erratum is only a demurrer. ' So if a man ſays, he did 
not appear, and the record ſays he did, in nullo eft erratum is 
no confeſſion, but a demurrer, becauſe it is againſt the re. 
cord. Vide Bac. Abr. title Error, 2 vol. 218. and authori- 
ties there cited. 
If the plaintiff in error therefore aſſigns error in faq, 
which is aſſignable, and the defendant would not confels it, 
be muſt not join in nullo g erratum, but plead thereto, and 
then the parties go to iſſue upon the error in fact, the re 
cord is made up, as in other cafes, and the matter goes tc 
2 


But where the defendant joins in nullo of erratum, the par 
ties thereupon are at iſſue in law for the determination of th 
court; and in ſuch cafe either of them may enter the ſam 
on record, and move for a concilium, or day, for arguing th 
errors. Then the cauſe for argument muſt be entered wit 
the clerk of the papers, and error-books made up and deli 
vered to the reſpective judges of the court, in like manne 
as upon argument of a demurrer *. . | 
By pleading in nullo e erratum, the defendant admits the r« 
cord to be perfect, and cannot afterwards alledge dimin 
tion. 1 Salk. 270. 

The defendant in error cannot give a rule to aſſigne 
rors, before he has given a rule on the ſcire facias quare exec! 
tionem non. gg | 

A rule to aſſign errors was ſet afide, becauſe given befc 
any rule on the ſcire facias quare executionem non. Mari 
v. Cope, Stra. 917. 3 . | 

If the plaintyff in error, on being ſerved with a rule 
that purpoſe, aſſigns his errors, and the defendant joins 
nullo e erratum, in making up the record, purſue the fo 
going precedent of a non-proſs as far as the day given upon t 


rule, and then go on with the joinder in error, &c. in ay ta 


following manner: _ P 


„For the inſtructions to do which, wide title Demurrer, f 
in the firſt vol. 1 1 
46 #5 Þe 
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« Whereupon the ſaid A. B. by George Hodgſon, his attorney, 

comes and faith, that neither in the record and — 
ings aforeſaid, nor in the giving of the judgment aforeſaid 
in any thing is there error; and he prayeth, that the court 
of our lord the king now here may proceed to the exami- 
nation, as well of the ſaid record and proceedings afore- 
faid, as of the matters aforeſaid above aſſigned for error; 
and that the judgment aforeſaid may be in all things 
affirmed. But becauſe the court of our ſaid lord the king 
now here are not yet adviſed of giving their judgment of 
and upon the premiſſes, therefore a day is given to the 
faid parties t be before our lord, until, Sc. where - 
ſsever, &c. to hear judgment thereof; for that the court 
of our ſaid lord the king is not yet adviſed thereof: at 
which day came here into court, as well the ſaid C. as the 
ſaid A. by their attornies aforeſaid; upon which the pre- 
miſſes being conſidered, as well the record and proceed- 
ings aforeſaid, as the judzment aforeſaid on the ſame given, 
and the cauſes before for error afligned, being by the court 
of our lord the king here diligently examined, and full 
underſtood ; it ſeemeth unto the court of our ſaid lord the 
king here, that the judgment aforeſaid is not in any wiſe 
vicious or defective; and that in the ſaid record there is 
not any thing erroneous. Therefore it is conſidered by 
the ald court of our lord the king, before the king him- 
ſelf now here, that the judgment aforeſaid in all things be 
aſfirmed, and do ſtand in its full force and effect (the ſaid 
cauſes above for error alledged in any thing notwithſtand- 
ing); and it is further conſidered, that the ſaid A. B. do 
recover againſt the ſaid C. D. ſixteen pounds ten ſhillings, 
by the court of our ſaid lord the king now here adjudged 
to the ſaid A. at his requeſt, for his coſts and charges 
which he hath expended by reaſon of the delay of the exe- 
| cution of the ſaid judgment, and by the proſecution of the 
oins laid writ of error. 


on i Upon affirmance of the judgment, the defendant in error 
in i day take out his execution, either a Gu fa. ca. ſa. or elegit.— 
which writ of execution recites the former judgment below, 
iy removal of the record into the court above, and the 
irmance thereof, together with the coſts given upon the 

rer, i ilirmance, 
A a 3 If 
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If judgment was given below for the defendant, and the 
plaintiff brings error, and thereupon the court reverſes the 
judgment, the court above gives ſuch judgment as the 
court below ought to have given—and then there is no cf. 
upon the writ VA error, but only the coſts of the original 
action given.  Wyvill v. Stapleton, Stra. 617. 
On writs of error from inferior courts, the ſuperior court 
takes notice of the laws and cuſtoms of inferior courts ; but 
otherwiſe upon removal of a cauſe by habeas corpus. Salt. 
On error into B. R. of a judgment in an inferior court, 
it was reverſed for want of an averment in the declaration, 


that the cauſe of action aroſe within the juriſdiction. Lg, 
Roym. 3310. 2 Will. 16, 


Ot Exrot, 359 
Of proceeding in Error from the Court of 


Common PLEAas into the KING's BENCRH. 


II an erroneous judgment is given in the Common Pleas, 
the writ of error, in all caſes, is made returnable into the 
court of King's Bench, : 

In order to bring error, the attorney for the party ſuing if 
finds the number of the judgment roll from the docquett of the 
prothonotary's office, and thereby finds the roll in the trea- 
fury, of which he makes a copy, and thereupon the curſitor 
makes out the writ of error. Comp. Att. 63, Which may 
be ſued out before judgment, but judgment muſt be given 
before the return of it. 3 Keb. 308. Vent. gb. Latch. 133. 

When the writ of error is obtained from the curſitor, you 
muſt get it ſealed, and then carry it to the clerk of the errors, 
and pay him his fee for the allowance of it, who will give 
you a notice in writing of ſuch allowance; after which you 
ſhould ſerve the other party's attorney with a copy of the 
writ, and allowance thereof, which ſhould be ſerved imme? 
ately ; for till it is ſerved, it is no ſuperſedeas to the execu- 
tion; nor is it | OOH in many caſes, unleſs bail be pus 
in by the party ſuing the writ of error, 
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TH RE are ſeveral ſtatutes requiring bail to be given by 
the party proſecuting error to reverſe a judgment; in 

order to underſtand which, I ſhall ſtate the ſtatutes in their 

order, and give ſeveral of the determinations of the courts 

upon thoſe ſtatutes. 

Ihe firſt ſtatute requiring bail on error, is the 31 El. c. ; 

J. 3. Which enacts, That before any allowance of any 
writ of error, or reverling of any outlawry be had by plex 
or otherwiſe, through or by want of any proclamation to be 
had or made according to the form of this ſtatute, the de- 
fendant in the original action ſhall put in bail, not only to 
appear and anſwer to the plaintiff in the former ſuit in a 
new action to be commenced by the ſaid plaintiff, for the 
cauſe mentioned in the firſt action, but alſo to ſatisfy the 
condemnation, if the plaintiff ſhall begin his ſuit betore the 
end of two terms next after the ⁊llowing the writ of error, or 
otherwiſe avoiding of the ſaid outlawry.“ 

Ibe next ſtatute requiring bgil on error is the 3 Fac. I. 
c. 8. entitled © An act to avoid unneceſſary delays of exe- 
cution” —whereby it is enacted, © That no executign ſhall 
<« be ſtayed or 2 upon or by any writ of error, or 
« ſuperſedcas thereupon to be ſued for the reverſing of any 
judgment given in any action or bill of debt upon any 

ſingle bond for debt, or upon any obligation with condi- 
tion for the payment of money only; or upon any action 
or bill of debt for rent, or upon any contract ſued in any 
of his highneſs's courts of record at Neſiminſler, or in 
the counties palatine of Cheſter, Lancaſter, and Durham; 
or in the courts of great ſeſſions in any of the twelve ſhires 
of Wales, unleſs ſuch perſon or perſons, in whoſe name 
or names ſuch writ of error ſhall be brought, with two 
ſufficient ſureties, ſuch as the court (wherein ſuch judg- 

& ment is or ſhall be given) ſhall allow of, ſhall firſt, 
« before ſuch ſtay made or ſ#perſedeas to be awarded, be 
& bound unto the party for whom any ſuch judgment is 
“ given, by recognizance to be acknowledged in the ſame 
“ court, in double the ſum adjudged to be recovered by the 
« ſaid former judgment, to proſecute the ſaid writ of error 
c with effect; and alſo to ſatisfy and pay (if the ſaid judg- 
« ment be affirmed) all and ſingular the debts, damages, and 
« coſts adjudged upon the former judgment: and all coſts 

and damages to be alſo ayyarded upon the delaying of ex- 

„ ecution.” : 


This 


Of Bair IN ERROR, where requiſite. 


This ſtatute requires only bail to be given upon error ta 
reverſe any judgment of debt upon any ſingle bond for debt, 
wr obligation with condition for payment of money only, or action 
of debt for rent, er upon contract. 

Therefore bail in error on a judgment in debt on bond, 
are each bound in the ſum recovered, that being double the 
ſum due. 1 il. 213. 
© But bail is not requiſite upon bringing a writ of error 
ypon a judgment in an action of debt founded upon a prior 
jndgment. Biddleſon v. Whytell. Burr. Rep. 4 pt. 1548. 


0 becauſe this is * omiſſus out of this act, which is to be 
a Wl taken literally and not extended by conſtruction. 1bid. and 
le 1 Blackſ. Rep. 506. | 

s A bond given by a third perſon, to a third perſon, as 
he 


collateral ſecurity for a debtor's paying his creditors 15 s. in 
the pound upon a liquidated total of his debts, is a bond 


10. Therefore, bail requiſite, Burr. Rep. 4 pt. 746. 
—And it's being payable by inſtalments, makes no diſ- 
ference. 

No bail is requiſite in bringing a writ of error upon a judg- 
ment in debt on bond conditioned for performance of covenants, 
or uþ9n a bail-bsnd—becauſe theſe bonds are not conditioned 
fer the payment of money only. 

But if the defendant brings error after judgment againſt 
dim in an action upon a bottomree bond, he mult put in bail; 
becauſe, the contingency having happened, this is now, 
n every reſpect, a bond for the payment of money. Stra. 

76. 

Fiotion for leave to take out execution, no bail being 
put in on a writ of error brought by defendant, the ac- 
ton being in debt on bond, conditoned only for payment 
of money according to the true intent and meaning of an 
denture, and not performance of covenants, On ſhewing 
cauſe, the court held that bail was required by 3 Fac. 1. 
If the bond had been generally for performance of cove- 
nants in an indenture, and the only covenant in that inden- 
ture had been for payment of money, bail muſt have been 
zen on error, Buß the court gave time to put in bail. 
Barnes, 98. 

The condition of a bond was for the payment of 50017. 
it ſuch a day, being the ſum mentioned in certain inden- 
tures of ſuch a date. And error being brought, the plain, 
if in error would have been excuſed from giving bail, 


becauſe 


with condition for the payment of money only within this 


* 
i 
#3 
1 b * 
* ah 
© TH 3 
* . 
4 1D 70 
| + Z { 
: o 9 4 
+I HH if 
l N 7 
2 #4 - 1 
0 | . 
. U * F 2 
4 8 1 
0 id 18 4 
: 4 © | 
\ G 
N 
* [I p 
: N 'F 
g \ 
4, i 
! U 
| { 
9 
4 [1 
q [1 - 
8 Ws TY 
Þ 1 
\ þ 
1 * M 
14 N 1 
5 | 
4 6 E l - 
- 1 4 4 
I | * PY 
ö 15 7 
\ 1 ! C F 
dS , 
ö 
1 
if T 
» 1 
4 \ 7 . 
* YR 
* ks 
14 
- 4 I A , 
1 Fri 
Ta l b 
57 '\ T3 
7 . 
e 14 
15 2 
17 
n N AY 
TY \ 
" \ TIT 29 
4 * 
1 N . 7 
1 1 9 
: | 
„ ; | 
- 4 5 , 
: k * 5 
e 
\ l = *% If 
: 7 1 
1 
ö x" 
4 13 
12 „ 1 8 - 
7 > 
„ * 4 l 4 
vo k 
s.. 5 1641 
1 i 
j 4 10 * 
0 4.4 
* 17 
9 
N p 1 7 9 
* 1 
* 1 
A 134.5 
« TRAIL 
l. l \ LY * o 
_ { 1 
11 4 I 
£ 4 
7 
p + * 
Y 
3 
f 717% 
+ 7 l 
» 6. 10 
4 ? 
FI 7 , \ 
: * 9 
2 
: 48 
1. 4 
* 3 
k - 
\» l 
x 1 bi & 
q 124 
q : 
j 5 
, j 4 4. 
«a LY 4 
5 of 1 
* = 
F J 
: 
7 7 I MY 
* F 117 
2 
KN QS 7 
4 : SY 
7 k 
1 ? 
na 
| iy 
3 
729 
) 
- 
1 " 
9 
4 
> 


14 
4 
* 
4 * 
* 
1 
U 
1 
# 
$ 
* 
* 5 
L 
; 
| , 
FIRE 
' WE 
i. HE 


— 
ay" 


2 — . —˖—— 11 
— — — — — — — 
2 — 2 5 — 2 | 
> —_— "OO ———_ — — — — 


362 Pl Erro. 
Of BALL in ERROR, where requiſite, 
becauſe the words of 3 Fac. 1. are © bonds for payment if 


A 
money only; whereas, this was rather a bond for perform. No 
ance of covenants. But the court held, that bail ought to 17 
de given; for the material part of the condition was the B 
payment of 500. and the other words were only added to tion 
ſhew they were not diſtin debts, but, pnly different ſecu- lets 
rities for the ſame. Deſboſdes v. Horſey. Stra. 959. cond 
Action upon an inſimul computaſſent in C. B. error brought cauſ 
in B. R. r judgment for the plaintiff—and upon the the « 
queſtion of bail being requifite—Per cur. This caſe is out Will the x 
of the ftatute, for the debt recovered did not accrue by any B. 
contract or other duty certain at firſt, but merely upon an Will caſe. 
account between the parties, which account has reduced Wl fend: 
divers uncertain ſums to one certainty— Therefore, as the Wil rerfo 
action was founded upon the account, which is uncertain, WW plead 
this caſe is out of the ſtatute. The fame law Wl ditior 
in debt upon an award, when the arbitrators have reduced Wl vithc 
divers controverſies to be recompenſed by one ſum : though Wi entry 
this is a debt, yet it is not ſuch a one as is intended by the WW And 
ſtatute, which muſt be a debt certain at firſt. Yelv, 227, bond, 
2 Bulſt. 53. 25 the w 
e original action was in debt on bend conditioned to ¶ ter of 
pay ſo much money as J. S. ſhould declare to be due on being 
an account; and, after pleadings below, error was brought Wi not tc 
on the judgment. And by all the judges, except Keeling, Me 
the planitiff in error muſt put in bail, or execution may go; Wcondit 
for this obligation is made for the payment of money en), Wo a c 
which, -though not certain when the obligation was made, of cov 
is yet certain before the action brought. 1 Lev. 117. 1 Kb. War. J 
613. 690. N 17 Gat 
The condition of a bond was to perform covenants in an W By | 
indenture; and among? the reſt was one far payment n the 
money, and the other were collateral ; and the breach aſſigu - ſtay 
ed, was for the non-payment of the money : Yet, on error brought & writ 
upon the judgment, no bail was taken; for per Holt—this* and 
1s not a condition for the payment of money only, but to do coi-W pro 
lateral acts. It is true, the breach aſſigned is 2 not paying the 
the money; and therefore, the caſe upon the pleadings is theſ ( ſetti, 
fame as if the condition had been for the payment of money“ upor 
only, yet the condition is not for payment of money eng“ trow, 
Carth. 28. * ſuch 


The condition of a bond was to pay for ſo much beer 35 
ſhould be delivered to S. not exceeding 100/. After judg 
ment upon demurrer below, error was brought. Et per * 1279 


7. 
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Of Bair in ERROR, where requiſite. 


No bail requiſite. This ſum was not certain even at the 
time of the action brought, Thrale v. Vaughan. Stra. 1 190. 
ig. 196 | 

But if an action of debt be brought on a bond, condi- 
tioned for the performance of covenants, and the defendant 
lets judgment go by default, without craving oyer of the 
condition, and after brings error, he muſt put in bail ; be- 


t cauſe it does not appear to the court upon the record, that 
: the condition was for performance of covenants. This is 
t the practice in B. R. 8 

y But in C. B. it is otherwiſe, as appears by the following 
n caſe. Plaintiff declared in debt on a bond, of which de- 
4 WY fendant craved yer; and the condition appeared to be for 
ie Wl performance of covenants. Defendant after oyer, inſtead of 
n, picading, entered nil dicit; in order that oyer of the con- 
don appearing upon record, he might bring a writ of error 
ed Wl vithout bail. The court, on hearing counſel, ſet aſide this 
ch Wl entry, and gave plaintiff leave to enter judgment by default. 
he And the queſtion then was, whether the condition of the 


bond, not appearing on record, bail ought to be required on 
the writ of error or not? And the court held, that the mat- 
ter of bail is properly examinable by affidavit ; and the bond 
on Wil being conditioned for performance of covenants, bail ought 
ght not to be required. Spinks v. Bird. Barnes, 72. 
ing, Motion for bail upon error in an action of debt on bond, 
20 ; enditioned for payment of 300 l. mentioned in a ſurrender 
only, , a copyhold by way of mortgage, and not for performance 
ade, ¶ « covenants, wherein judgment had paſſed by default. Per 
Keb. Wor. There muſt be bail. This cafe is out of the ſtat. 16 & 
17 Car, 2. but within the ſtat. 3 Fac. 1. Barnes, 78. 
n an By the 13 Car. 2. c. 2. [reciting the ſtatute of 3 Foc. 1. 
ut of Win the 8 e.] g ſe; enacts, That no execution ſhall be 
hen-W* ſtayed in any of the courts ® aforeſaid, by any writ or 
ught i writs of error or ſuperſedeas thereupon, after any verdict 
* and judgment thereupon obtained in any action of debt 
o col-WM* grounded upon the ſtatute made in the ſecond year of 
payingl* the reign of the late king Edward the ſixth, for not 
is theſh! ſetting forth of s; nor in any action upon the caſe 
none“ upon any promiſe for payment of money, actions ſur 
trover, actions of covenant, detinue and treſpaſs, eſs 
* ſuch recognizance, and in ſuch manner, as by the ſaid 


* — 
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. e. The courts mentioned in the ſtatute of Jac. 1. 
“ recited 
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Of BAIL IN ERROR, where requiſite, 


« recited former act is directed, ſhall be firſt acknowledged 
in the ſaid court where ſuch judgment is given.” 

Sec. 10. © Gives double coſts to a detendant b delay 
aof execution by reaſon of error brought, if the judgment 
« be affirmed.” | 

Sec. 11. Provides that the ſaid ſtatute ſhall not extend to 
„ actions popular; or upon penal ſtatutes, indictments, Cc. 
« other than the ſtatute of Edward ſixth mentioned.” 

By the 16& 17 Gar. 2. c. 8. /. 3. it is enacted, . That 
* nd execution ſhall be ſtayed in any of the aforeſaid + 
« co'rrts, by writ of error or ſuperſedeas thereon, after ver- 
« dic and judgment thereupon, in any action perſonal 
« whatſoever, unleſs a recognizance, with condition ac- 
« cording to the ſtatute made in the third year of king 
James the firſt, ſhall be firſt acknowledged in the court 
„ where ſuch judgment ſhall be given:“ And further, 
That in writs of error to be brought upon any judg- 
« ment after verdi# in any writ of dower, or in any action of 
« ejeetione ſirmæ, no execution ſhall be thereupon or thereby 
* ſtayed, unleſs the plaintiff or plaintiffs in fuch writ of 
4 error, ſhall be bound unto the plaintiff in ſuch writ of 
« dower, or action of ejectione firmæ, in ſuch reaſonable ſum 
« as the court to which ſuch writ of error ſhall be directed 
« ſhall think fit; with condition, that if the judgment 
« ſhalt be affirmed in the ſaid writ of error, or that the 
* ſaid writ of error be diſcontinued in the default of the 
« plaintiff or plaintiffs therein, or that the ſaid plaintiff or 
* plaintiffs be nonſuit in ſuch writ of error, that then the 
« ſaid plaintiff or plaintiffs ſhall pay.ſuch coſts, damages, 
« and ſum and ſums of money as ſhall be awarded upon or 
< after ſuch judgment affirmed, diſcontinuance, or nonſuit 
had.“ 

And by my 4. © To the end that the fame ſum and 
« ſums and damages may be aſcertained,” it is enacted, 
« That the court wherein ſuch execution ought to be 
granted, upon ſuch affirmation, diſcontinuance, or non- 
« fuit, ſhall iſſue a writ to enquire as well of the meine 
4 profits, as of the damages by any waſte committed after 
the firſt judgment in dower, or in ejectione firmæ; and upon 


_— — 
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The ſame courts as are mentioned in the ſtatute of James l. 
viz. the courts at Weſtminſter, courts of the counties palatine, and 


great ſefiens, 
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Of BAIL in ERROR, where requiſite. 
# the return thereof, judgment ſhall be given, and execu- 
tion awarded for ſuch meſne profits and damages, and alſo 
« for colts of ſuit.” 

Provided, + That this ſtatute ſhall not extend to any 
« writ of error to be brought by any executor or admini- 
« ſtrator, nor any action popular or upon a penal ſtatute, 
« (except the ſtatute of Edward the ſixth) nor upon in- 
« dictments, Sc.“ | 

The rule 5 error brought after verdict in gjefment for 
rent, is to Juſtify bail in double the rent due. Burr. Rep. 
4 þt. 2501. . 

On error in ejeciment, the plaintiff in error being in a re- 
mote part of the kingdom, found two ſufficient men to be 
his bail, who were bound in a recognizance, &c. The 
court, holding that the intent of this ſtatute of Charles the 
ſecond being to ſecure the defendant in error, it was here 
fully obſerved, becauſe this bail was better than the plaintiff's 
own recognizance. Barnes v. Bulver. Carth. 121. Good- 
title v. Bennington. Barnes, 75: 

Bail was put in by plaintiff in error in ejectment, but he 
himſelf was not bound as required by the ſtatute 16& 17 
Car. 2. on which, plaintiff below moved for leave to take out 
execution, and obtained a rule to ſhew cauſe. For plaintiff 
in error it was urged, that it is become the conſtant practice 
to give bail by ſureties, and more for the advantage of de- 
fendant in error. Per cur. before the ſtatute 16 & 17 Car. 2. 
no bail was required in dower, ejedtment, c. By the ſtat. 
2 Jac. 1: bail was required in debt only. The ſtat. of Car. 2. 
extends to all perſonal actions after verdict, and requires 
ſureties. In dowwer, real or mixt actions (and eje&ment is 2 
mixed action) after verdict it requires the party to be bound. 
This is a leſs ſecurity than by bail who juſtify, for the party 
is bound by the judgment. Bail in error cannot be put in 
before a — — in the country. The method of the 
ſtatute cannot be followed without great inconvenience; 
and a better method, where the party lives at a diſtance from 
London, is ſubſtituted, and has been the practice ever ſince. 
Rule diſcharged. Luſbington and Doe on dem. of Godfrey. 
Barnes, 78. gn 

A recognizance on error in ejectment, ought to be in the 
value of two years meſne profits ; and double coſts is uſually 
taken in both courts: Barnes, 103. 

Error on verdict in eje&tment allowed, but plaintiff in error 
entered into no recognizance, nor put in bail, as plain- 
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366 Dt Eno 
Of Bair 1 ERROR, where requiſite. 


- tiff below had not got the coſts taxed, without which, the 
meaſure or guantum of the recognizance could not be fixed,_. 
Plaintiff below, for want of the * erh and bail, in 
our days, took out an habere facias po. and had eſſio 
| 2 which the court 24 to Ye ter Ker 15 
— ſhould have applied to = execution, and then 
the court would have obliged plaintiff to have got his coſt; 
taxed. The writ of error is no ſuperſedeas without bail, 
A judge would have taken bail, if applied to: Rule dif. 
charged. Barnes, 21242. 

If judgment be againſt an executor or adminſtrator de bonis 

#s, and he brings a writ of error, he muſt put in bail 

in ſuch caſes as are required by the ſtatutes before men- 
tioned, and pay coſts if judgment be affirmed ; but if judg. 
ment be de bonis teſlatoris only, he ſhall neither put in bail 
nor pay cofts—vide the proviſo in 16 & 17 Car. 2. 
Though an executor is not obliged to give bail on error, 
em the court may take it; and if he does give bail, it is 
inding. Stra. 745. | 
A ſcire facias againſt the defendant as adminiſtrator on a 
devaſtavit alledged, and judgment was de honis propriis ; on 
which he brought error; and by the whole court he ſhall find 
bail, for here he is charged in his proper goods, and it is 
not as where an adminſtrator is charged in the teftator's 
goods. 1 Lev. 245. 1 Sid. 368. 2 Keb. 295. 371. 

After an — = — againſt bail 1-8 1 recogni- 
zance in error, they brought a writ of error as to fuck 
award of execution. Plaintiff moved for leave to take out 
execution for want of bail on the writ of error brought by 
the bail, and obtained a rule to ſhew cauſe, which was diſ- 
charged: no bail in this caſe being requiſite, Barnes, 194. 
But in error on a judgment after verdi# upon a ſci. fa. 
inſt bail, there muſt be bail to the writ of error, 2 Bla:4/. 
ep. 1227. And in this caſe held, that a ſci. fa. is a per- 
ſonal action, and conſequently within the ſtatute 16& 17 
Car. 2. which requires bail on error of a judgment after 
verdid in any action perſonal. 

Bail is not requiſite, as it ſhould ſeem ¶ ſed g.] upon 
bringing a writ of error returnable in parliament upon a 
judgment in B. R. in an action of debt brought upon a re- 
cognizance in error. Burr. Rep. 4 pt. 1567—$8. ; 

But upon error in parliament of a judgment affirmed in 
B. R. new bail is required. Salk. 97. 1 

aw 
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Of Bair in ERROR, where requiſite. 


New bail muſt be put in upon every new writ of error, 
Id. Raym. 840. . | 
As if on a judgment in C. B. error is brought in B. R. 
where the judgment is affirmed, and afterwards error is 
brought in parliament, the party muſt give a new recogni- 
zance, for the firſt does not include coſts to be aſſeſſed in the 
* of Lords. Salk. y. 
ormerly, upon error brought of a judgment in an in- 
frier court of record, no bail was neceſſary, as not within 
either of the foregoing ſtatutes : But now, by 19 Geo. 3. 
£70. it is enacted, That no execution ſhall be ſtayed 
upon or by any writ of error or ſuperſedeas thereon to be 
« ſued for the reverſing of any judgment given in any in- 
« ferior court 3 where the damages are under ten 


1 « pounds, unleſs ſuch perſon, in whoſe name the writ of 

« error ſhall be, brought, with two ſufficient fecurities, ſuch 
F « as the court [wherein ſuch judgment is given] ſhall allow 
of, ſhall firſt, before ſuch ſtay made or Bae award- 

« ed, be bound unto the party for whom any ſuch judg- 
* « ment is given, by recognizance to be acknowledged in 
»n WY © tbe ſame court, in double the ſum adjudged by the for- 
* mer judgment, to proſecute the faid writ of error with 
7 « effect; and alſo to ſatisfy and pay [if the ſaid d 7m 
de affirmed, or writ of error be nonproſſed] all and fin- 


& pular the debts, damages, and coſts adjudged; and all 
dhe coſts and damages awarded for the delaying of exe- 
„ cution.“ | 
ot If a writ of error in B. R. on a judgment in C. B. is 

by mended in B. R. new bail muſt be given to the amended 
ait in C. B. and the plaintiff below ſhall not take out 

execution for want of bail, Rafael v. Yerelft. Eaft. 16 
% Gro. 3. C. B. 2 Black. Rep. 1067. 
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368. Of Etriy, 
Bart. iN Exxbr when to be put in, &c. 1 
PHE points error has four dete the allowance to 


to put in bai ; and the plaintiff In the action, during 
that time, du ht not. to take out f — 


— 


ion. 
4 1e 7 ' woke * 'TY; 
BS rout Be" put To Fett hut lags" ue rhe 


cor allowed, or plaintiff may take-out execution. King, Ms 

24 14: Fr pm gh tte «eh 8 ne » Ws 5 aſe 
hen bail in error is put in, notice thereof ought to be 
given, to the defendant or his attorney; and if the defend. “e 
ant does not except to thoſe, bail toithin twenty days after Wl © 
Fits diſc 


fuch wotice, they, ll de lowed. " Riz. Hick 5 
u A e i 34457 683 4 888. 
i the defendang in error thinks the” ball ipluffclert, he 


may at any time, within the, twenty days, baye a rule from 
. the clerk of the errors for better bail; and after ſervice of 
ſuch rule, if thoſe bail do not , juſtify in Hur days, or better 
bail is not put in within that time, the defendant in ertor 
may ſue out execution of his judgment below; But the 
writ of error {till remains, and, may be proceeded in, the 15 andit 
perſedeas to the execution only being taken away. Vide LA. 


Raym. wes & | | 

If a — for better bail is ſerved in vacation, the fn. hou 
tf in error bas not time, of courſe, to perfect, his bail til + 
the next term, but ought to juſtify before a judge: and de 
execution ſued out for want 81 it, was held regular, 
Barnes, 211. | g 
_ Bail in error, who refuſes to juſtify, may have his name 
ſtruck out of the bail-piece at any time. , v. Tubb, in 
error in B. R. 1 2 37. 

Objection to one of the bail in error in C. B. that he was 
a palace court officer, but overruled and bail allowed. The 
rule of this court to prevent Sheriff's . officers, and others 
concerned in the execution of proceſs, from being bail, ex 
tends only to proceſs of this court, wherein defendants having 
been bailed by the officers who arreſted them, were great) 
impoſed on and abuſed. Barnes, 99. But this caſe was af 
terwards overruled. 16:4. 110. 

After error allowed and notice, plaintiff in the judgmen 
executed a fi. fa. for want of bail in 2 days. Motion te 
ſet aſide the fi. fa. ſuggeſting that plaintiff could not regu 
larly take out execution till after certificate from the cler 
of the errors, that no bail was put in. Rule diſcharged 
Such certificates have been frequently taken out of caution 
but are not eſſentially neceſlary.. The ſtat. 16, 17 Cer. Vor. 
is poſitive as to bail within four days. No bail is yet pu 

| u 


Df Errot. 369 


Bail Ix ERROR when to be put in, &c. 


n, Bail ought to have been put in before the motion. 
A queſtion aroſe, whether, after bail perfected, the goods 
can be reſtored? In Meriton v. Stevens, Mich. 16 Geo. 2. 
ind Sykes v. Dawſon, Hil. 18 Geo. 2. held, that if defend- 
ns perſon be taken by a ca. /a. and bail in error after- 
nds perfected, the perſon ſhall be diſcharged : But in 
ak of a ff. fa. the proceedings, ſo far as the Sheriff has 
une, muſt ſtand. Incledon v. Clark. Barnes, 212. 

Bail in a writ of error, cannot ſurrender their principal 
adiſcharge of themſelves ; for the condition of the recogni- 
unce is, that the plaintiſ in error ſhall proſecute his writ 
mh effe+ ; and, if judgment be affirmed, ſhall ſatisfy and 
py the debt, damages, and coſts recovered, together with 
ich coſts as ſhall be awarded by occaſion of the delay 
execution; or elſe that they, the bail, ſhall do it for 
im. 
The recognizance of bail in error in C. B. has not the 


1 madition incorporated with it, as with a recognizance of 
ſor Wi on 3 capias ad 7:/p. but is ſubſcribed by way of defeaſance 


it. Therefore a ſcire facias, ſetting out the recognizance, 
thout the condition was held good, on an iſſue of nul tiel 
ard pleaded to it. Malland v. Fenkins. Barnes, 93. 

If defendant in error excepts to the bail, and they give 
tice of juſtification, he muſt not give a rule to tran- 
tbe before they have juſtified. 
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Of procetding, in Error from the Court of 
Conn, PLEas into the KINd's Bexey, 


n A | ( 
and herein of tranſmitting the Record. p 
WW HEN the writ is allowed ly the clerk of the error. to, | 


and bail put in, according to the foregoing ſtatute, 
if che record is not brought in, the defendant in error may 
take out and ſerve. the plaintiſ with a rule to tranſcribe 
who muſt, upon ſervice thereof, give inſtructions to th 
cler of the errors to make up the tranſcript, who. does it þ 
the following times. 
If the writ of error upon a judgment in C. B. is made re 
turnable the f/ return of term, the clerk of the erro 
does not bring in the roll till the laſt day of that term. 

If it be returnable on any other return of term, he de 
not bring it in till the firſt day of the ſubſequent term, 
If, upon a rule given, the plaintiff in error in B. R. doe 
not aſſign errors, and certify the record within eight dag 
he will be nonſuited.— But the writ cannot be nonproſſe 
without a rule to aſſign errors. Burr. Rep. 4 pt. 1772. 

The rule to tranſcribe the record was ſerved on nuf 

error, and for want of tranſcribing a nonpros, was figned 
Plaimiff in error moved to ſet aſide the nonpros, infiſting, the 
the rule to tranſcribe ought to have been ſerved on hi 
known attorney in the cauſe, and not on plaintift himſel 
and obtained a rule to ſhew cauſe, which was diſcharged, 
court declaring the ſervice ſufficient. Rules to tranſcrib 
are excepted out of the general practice. Service there 
on the party has always been held good. Green v. Upts 
Barnes, 410. , 

In errer of a judgment in C. B. into B. R. a mittitur 
written on the roll, and the record itſelf in all caſes (e 
cept in error on a fine levied there] is tranſmitted int 
B. R. 1 Kol. Ab. 752. l. 45. F. N. B. 20. F. Stra. 837 

And the reaſon why the tranſcript only of the recol 
upon error on a fire is tranſmitted, is, that in caſe judz 
ment is affirmed, B. R. has no chirographer, nor can it hc 
plea in a quid juris clamat. 1 Rol. 752. J. 50. Dy. 89. b. 

When the record is brought in and filed in the office 
the chief clerk with Mr. Heberden, the parties take copi 
thereof, and the defendant in error may ſue out a & 
faciar quare extcutionem non; and if nihil is returned the » ; 


1. E. 
85 Nu kco! 


- *©* Vide the nature and form of rheſe aurits ante, under ti 
« Of preceeding in error from inferior courts.” 
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oer proceeding in Error from the Court of 
Common PLEASs into the KING's BEN, 
and herein of tranſmitting the Record. 


to, he may have an © aiias.” Which writs muſt have 
t fifteen days between the tefte and return, if the proceedings 
were by original, and be made returnable on a general re- 
lute by bill as againſt attornies in C. B. on a day cer- 
tin in term ubicumque. | 

After the record removed-into B. R. from C. B. by writ 
of error, defendant died. Plaintiff moved in C. B. for 
ave to ſue out his ſci. fa. againſt defendant's executors, 
n ſhewing cauſe the rule was diſcharged. The record be- 
ug removed out of this court, the motion is improper here. 
Barnes, 206. gs 

After a tranſcript from C. B. into B. R. the = « quare 
x. non, ſhould go out of B. R. 80 ſhould «fi 4. ad 
ul. errores. Barnes, 432. | 
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IF the record be brought into B. R. by the eſloign-dar of 
the term, the writ of / ire facias quare, Sc. may beat 
tene the laſt day of the preceding term; and if brought 
in within the term, it may be refed the firſt day of the 
term. | 

Mete That a ſci. fa. quare, &c. may be prayed and ſued 
by one executor, upon a writ of error brought upon a judg- 
ment for him and another, without ſhewing that the other 
executor is dead. Burr. Rep. 4 pt: 1791. e 

If two niþils are returned to the ſcire facias guare, and 
alias; or ſcire feci is returned, and the plaintiff in error does 
not aſſign errors, the defendant in #&ror may K a rule from 
the maſler [by whom all rules in error in B. R. after the te- 
cord tranſmitted. and before argument thereon are given] 
for the plaintiff to aſſign errors. Upon entering of which rule 
with the clerk of the rules, and ſerving a copy thereof on the 
plaintiff in error's attorney, if errors are not aſſigned with; 
four days, the defendant in error may“ non-proſs the writ 
error, and ſhall have his coſts, according to the ſtatute 8 U 
9 N. z. c. 11. But without ſuch rule to affign errer;, : 
writ of error cannot be non-profſed. Leith v. M*Farlar 
Burr. 4 pt. 1772. 

A rule to aſſign errors was ſet aſide, becauſe given before 
any rule on the 7G. fa. quare executio. non. Stra. 917. 

e court will not grant oyer of this ſcire facias, or allo 
any plea to it, ſave an aſſignment of errors. Mich. 5 Ges. 2 
B. R. Miles v. N olſbam. 

A ſcire facias in error need not lie in the Sheriff's offic 
four days before the return of it, as a ſcire facias again 
bail muſt. Groſs v. Naſh. Burr. Rep. 4 pt. 2439. Mull 
v. Yarraway. Ib. 1723. | 

Error brought, and defendant in error took out a ſci. ,. 
guare, Fc. to which the plaintiff in error pleaded, that 
damages recovered were levied by a fi. fa. And on motio 
the plea was ſet aſide, as it evidently tended to delay; 2 
this writ is only uſed as a method to bring the party to? 
ſign errors. Stra. 679. 
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2 2 The form of a non-preſi, vide ante under title, Of proctt 
ang in Error from inferior courts.” 88 
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0 N 11898 "TP: „ 183 . i 
in Of preceeding in Error from the Court of 
Common PLEas into the King's BENoR, 
and herein of NON- PROSSING the Writ. 
of ' 


was A ſci. fa. ad aud. errores is not well brought before the 
et record. of the judgment be certified into the court, to reverſe” 
the Wl which the writ of error was brought, and errors affigned 
thereupon : for there is no record in court to warrant the 
ned granting of the /c:. fa. before the record of the judgment is 
do. 4 and errors thereupan aſſigned, 
ther If the firſt writ of error is non-praſſed, and then another 
brought, the court on motion will give leave to take out exe- 
and cation. King's Rep. 243. 


of tranſcribing the record, ſhould not be ſet afide with coſts. 
Odjected, that no final * is entered, and therefore no 
tranſcript. could be made. The nan- pros ordered to be ſet aſide, 
but without coſts, It appeared that the clerk of the judg- 
ments was paid his fee, by plaintiff's attorney, for entering 
te final judgment, which he had neglected to do; but plain- 
vt did not pray any rule againſt him, Stone v. Rawlinſon in 


Error... Barnes, 19 


tought error, and entered into a recagnizance to pay coſts 
n caſe of nonſuit, diſcontinuance, or «ſfirmance, purſuant to the 
16, 17 Car. 2. c. B. /. 3, and it was held, that when plain- 
Fin error is nonſuited, defendant need not bring a ae 
allo jecias. or debt on the recognizance, but may ſue out an elegit, 


eg. ert v. Heath, B. R. Mich. 12 Ges. 2. 
offic 
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Rule to ſhew caule why non-pros of a writ of error, for want 


In ejeciment, — was for plaintiff; whereupon defendant- 
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of Original, Warrant of Attorney, &c, 


all the record, and the plaintiff in error alledges diminu- 
tion, or atfigns for error, that there is no original, or war- 
rant” of attorney, and prays 'a certiorari ; the defendant in 
error may immediately get a rule from the maſter to return 
the certiorari, and ſerve the plaintiff's attorney with a copy 
thereof; and'if it be not thefeupon returned and filed in the 
office within four days, the defendant may join in null f 
grratum, and enter on record a non miſit breve, and. proceed 
to argument, as in caſes of demurrer, | 
' Where the want of an original is aſſigned for error, the 

intiff in error mult ſue a certiorari, unleſs the defendant 
in error confeſs it. Salk, 267, 

The caſe was error of a judgment in C. P. after a verdict. 
ant of original aſſigned for error, but no certiorari taken 
out to get the want of the original certified. In nullo g erra- 
tum pleaded. And when the cauſe came on in the paper, it 
was objected, that there ought to have been a certiorari, and 
a certificate made of the error; for it might be, that there 
was an ill original, and if that were returned, the plaintiff in 
error might take advantage of that, and that would not be 
helped by verdict, though the want of an original were, 
Per Halt, ch. juſt.” If the want of an original be affigned 
for error, and the plaintiff in error does not take out a certio- 
rari, and get a return to it, and the want of an original cer- 
tified ; the courſe is for the defendant to go to the maſter of 
the office, and gct a rule for the plaintif in error to return 
his certiorari; and if he does not get it done, as ordered by 
the rule, the aſſignment of crror ſtands for nothing. But if 
the defendant in error will come in gratis, and confeſs the er- 
ror, there need be no certiorari returned. And as to the 
matter, that there might be a bad original, &c. that is ano- 
ther ſort of error; and when the want of an original is aſ- 
igned for error the court will never intend, that there is 2 
bad original, and judgment was affirmed. Smith and others 
v. Stoneard, Ld. aym. 1156. 

But an original returned by one not Sheriff, is not aſſign- 
able for error. Salk, 265.— And irregularity in the return 
thereof muſt be complained of the ſame term. bid. 
Want of original was aſſigned for error, the defendant, 


Irn: court of C. P. upon a writ of error do not certify 


before the return of the crfiefuri, came in gratis and pleaded 
e ret | 8 3 
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1 releaſe in bar, to which plaintiff demurred and defendant 


pined . Per cur. he releaſe is miſpleaded for want of 4 
yenue, and it was agreed, that the court could award, ex officio, 


or gurl or not. —Sz:d Holt, cont. Vide Salk. 268. | 
20 the court can ex officio award a certiorari to wp a de- 


elt in the body of the record, even after in nulla eff erratum 
b Salk. 270. | 
I A variant original is returned on the firſt certiorari, the 
defendant in error may ſue a ſecond certiorari. Salk. 266. 
ke Continuances cannot be returned upon the ſame certiorari 
int with the ariginal. Salk. 269. 
If upon error, diminution, want of original, warrant of 
g. attorney, Sc. is alledged, and a certiorari is ſued out, upon 
en wich a record is returned contrary to what is before re- 
ay, turned, it cannot be received. Vide the caſe of Tyſoun v. 
„it #14074, 2 Ld. Raym. 1122. 
ind error be aſſigned in the original, and upon a, certiorari 
ere WY granted an. erroneous original is returned; and upon this, 
F in le gt erratum is pleaded; and after the court, ad infor- 
be WY nandum: conſcientiam, grant another certiorari for another ori- 
ett. goal; and upon this a good original is certified; the court 
* ought to intend that this is the original upon which the Judge 
tie. nent was given, in favour of judgments, which ought to be 
er- intended to be good. Cro. Car. 91. Style 176. 2 2 Rep. 
r of Wil K. Godb. 407. Rel. 4b. 765. 
urn An original writ of the term wherein final judgment is 
| by pens will not warrant.that judgment, if it appear upon the 
ut if record, that there have been proceedings of a preced- 
er- ing term. — But the plaintiff below ought to have an original 
the WI wiit- of the term bo placita is of. Dyke v. Sweeting, 1 
mo- Wil. 181. 5 
. If, a certiorari be prayed to certify an original, or a warrant 
is 2 of attorney of a wrong term, and the chicf juſtice, or the 
hers alas breuium return, that there is no original or warrant of 
that term, the defendant in error may make a ſuggeſtion 
ign- e the right term, and pray a certiorari; which, when re- 
turn I turned and filed, he may join in nul % erratum, and 


enter it on the roll, paying the plaintiff's attorney 25, 4d. 
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and herein of Alledging Diminution, Want 
of Original; Warrant of Attorney, Ge. 


Want of erightal was aſi; gned, certiorari prayed, and re- 
turn no original; Yards the "defendant applied to char. 
cery; and upon affidavit, that inſtructions were 2. to 
the curſſtor for an original, but were loſt, the 
” chancery allowed, that the original ſhould be ſupplied. 
which the defendant in error prayed another certiorari, aha an 
" driginal was certified of the fame" term in which the default 
. of an original was certified before; on which it was | 
that this was irtegular ; for, before the ſecond certiorari was 
returned, the defendant ought to have given a copy of the 
original to the plaintiff's attorney; but the mafer informing 
the court, that the courſe was ſo when the ſecond origina 
certified was of another term, but not when it was of the 
fame term, the motion was difallowed,” Cem. 118. 
T pbe plaintiff aſſigned for error want of an original, and the 
- defendant thereupon did not give a rule; but, at his own 
proper charges, took out a certiorari, and procured a certif. 
Late of an original. Sed per cur, This is ill, for the error 
is not compleatly affigned until the certificate is returned, by 
which it . that there was no original ! i | the cauſe, 
. 11 
Dimiñution cannot be alledged upon 2 wit if error 
* fought upon a judgment in any inferior court.—But it 
28 0 error, in Wales and counties ple: dia. 


—— 2 —— error of a ment before ne 
and terminer. Sid. 40. jul 
But if on a certiorari upon a writ of error it be certified, 
-- "that the judgment was quod defend, fit in miſericordia, the de- 
Anda, in the writ of error, cannot alledge diminution : 
| chat the record is quod capiatur, becauſe that 1 is ea to 
* r record certified. Rol. Mr. 764. 
In a writ of error in B. R. on Se- in C. B. the 
want of warrant of attorney being aſſigned for error, the 
Plaintiff prayed one certiorari to the chief juſtice, and ano- 
_ "ther to the cuſto; brevium; both of whom returned non in- 
veni aliquod warrant”; and the defendant dying, the plaintiff, 
. | | - byj journies accounts, brought a new writ of error againſt the 
ſon and heir of defendant ; who appearing, alledged diminu- 
Fon, in that the warrant it of, attorney Was not certified, — 
15110 | praye 
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prayed another certiorari to the cuſſos breuium; and it was 
urged, that the return was not guad non babetur, &c. but 
uod nan inveni, Ic. ſo that if upon the ſecond a warrant 

uld be returned, it would not be repugnant : But it ſeem - 
ed to Wray, ch. juſt. That it would be hard to grant a new 
certiorari in this caſe; for though if any variance could be 


alledged, it would be otherwiſe, as was adjudged in the caſe 


of one Leſſells, where it was certified there was no warrant, 
and becauie the original was inter Laſſells execut' teflamenti, 
&c, where he was not named executor; in the firſt certiarari; 
and upon the matter a new certiorari was granted. Leon. 
22. Vide Gro. Fac.,277. and Bulſir. 21.—Where to the 
firſt, it was returned, there was no warrant of attorney in that 
term wherein the action was cammenced, and a ſecond cer- 
tiorari was awarded *, ils Don e 

Error of a judgment from C. P. on a judgment by de- 
fault, the crror aſſigned was, that there was no warrant. of 
en the defendant, (the now plaintiff) entered on the 
record below. It was objected that a man ſhall not take ad- 
vantage of his own neglect in not making proper entries. 
To which it was anſwered, that in judgment by default, the 
plaintiff is to make up the whole record, and therefore it is 
his own laches. But the court ordered the cauſe to ſtand 
over, till the court of Common Pleas could be moved to 
amend the record, and afterwards the chief juſtice of C. P. 


1 3 


1 


ͤ»„— mn;«7. * * nnn... 


When all the proceedings are in one and the ſame term, 
M original of that term will warrant the ſame, but not other- 
wife. 1 Keb. 27 Booth v. Beard. But an original of the term 
final judgment is given will not warrant that judgment, af it ap- 
pear upon the ſame record, that there have been proceedings of 
a precedent term. Duke v. Sweeting, 1 Milſ. 181. + 

The caſe of original: differs from warrants of attorney; for it 
is ſufficient if a warrant of attorney be filed at any time pending 
the ſuit, let it be which term jt wall. The ſtat, of Hen, 8. only 
requires a warrant of attorney to be filed in the cauſe : and the 
4 Ann. requires it to be filed according to the courſe of the court; 
and that is, to have it fled any time pending the ſuit; butt is 
otherwiſe as to an original writ, for if there be proceedings in 
the action in a term preceding the return thereof, the original of a 

1a; 4Fy: 1 


term after will not fupport them. 
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directed a proper warrant of attorney to be filed and entered, 
and thereupon a new certiorari ſued, and the judgment was 
athrmed.. French v. Gornelys. 1 Blackſ.. Rep. 45%. 
Aſter in nullo eft erratum pleaded, no diminution can be 
alledged, either by the plaintiff or defendant in error, with- 
out leave of the court. 0 | 
Error, upon a fine in C. B. and error aſſigned in the pro- 
ions, upon which a certiarari went to the cas bre- 
vium, who certified, that two of the proclamations were made 
in one day; but it appearing in the Ch:rographer's office, 
that the proclamations were duly made, and he being the 
principal officer as to them, and the ciſtos brevinm having 
only an abſtract thereof: upon the prayer of defendant a 
new certiorari was directed to the Chirographer, who having 
certified the proclamations duly made, after examination of 
the clerks of C. P. by the juſtices of B. R. they awarded 
that the proclamations with the ces brevium ſhould be 
amended, according tothoſe in the y of the Chirographer. 
3 Leon. 106. 5 rs Fas 
Attorney and his wife ſued by writ of -privilege, and had 
2 default, on which error was brought in B. R. 
want of a writ of privilege aſſigned for error. A certis- 
rari was taken out to make good the error, but was nat re. 
turned. And the court were of opinion, that if this ſuit was 
by aurit of privilege, it was ill; but they, held that it does 
nat ſufficiently appear to them, that it Was by. Writ of privi- 
lege : for the recital in the declaration is nat ſufficient for them 
to found a judgment upon; but the writ of privilege, ought 
to, have been brought before the court, by return to the cer- 
5 and therefore judgment was affirmed. Drew, & 
VI. V. Raſ⸗. La. Raym. 1 8. gu inte tt 107 
Error of a judgment in C. P. after verdict in a ſuit againſt 
an attorney. General errors were aſſigned. And the plain- 
tiff in error inſiſted that all actions in C. P. muſt be either by 
original writ, original bill, or attachment of ' privilege. But 
this action does not appear to have been by any of theſe 
ways, for which reaſon the proceedings were irregular, 
therefore he prayed judgment. per cur. | This 
being before us by writ of error, we tannot take notice 
whether there was any original bill or not, the 15 
128. f * an 
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dant being ſued as attorney, it not being aſſigned for error 
mat there was no original bill. But in order to have taken 
advantage of this, the plaintiff in error ſhould have aſſigned 
for error, that there was no bill, and took out a certisrari, 
and got it returned · that there was none. Judgment affirmed. 
Graddell and others v. Tyſon, Ld. Raym. 1441. 

In error, the tee of a writ of certiorari, by miſtake, was 
made in the 13th year of our Lord, inftead of our reign. 
On motion for leave to amend, it was doubted whether the 
court had power to amend ſuch a writ or not. In ſupport of 
the amendment, the ſtatutes 8 Hen. 6. and 14 Edw. 3. and 
the caſe of Brooke and others v. Cooper, in Trin. 6 Geo. 2: ta 
hew that the teſte of a writ of enquiry, out of term, was 
amended ; and an anonymous caſe in 3 . 171. and Blark- 
r' caſe in 8th report, were cited. For defendant it was 
inſiſted, that this was ſuch a writ as could not be amended; 
and 1 Lev. 2. was cited to ſhew, that no original writ can 
be amended; and that the zeferof a writ-of error is not 
mendable was cited 5 Geo. c. 13. In reply it was ſaid, that 
this is not an original, but a judicial writ, therefore amenda- 
ble by all the ſtatutes. But while the court took time to 
conſider, the amendment, by conſent of the parties, was or- 
lered on payment of coſts. Maſters v. Buck. Barnes, 12, 

On error of a judgment in aſſumpſit, by nil dicit in C. B. 
and writ of enquiry executed, and final judgment, plaintiff 
in error aſſigned the general errors, and alſo that that there 
was no writ of enquiry, or inquiſition taken, filed, and re- 
maining upon record in C. P. and prayed a certiorari di- 
reed to the cuffos brevinm. Lo which he returned, that 
there was no writ of enquiry, &c. upon which defendant in 
error ſuggeſted, that there is a writ of enquiry in the cuſtody 
of the cihlos brevium of the Common Pleas, of ſuch a term 
affled, and prayed a certiorari. Lo which the cuftos brevium 
returned, that upon ſearch he found the writ of enquiry, &c. 
nd then defendant ſet out the writ of enquiry, &c. which 
warranted and agreed with the record. And thereupon 
pleaded in null g erratum. And for the plaintiff, it was 
nfiſted that judgment ought to be reverſed, becauſe the 
cuſtos brevium could not return a fact upon the ſecond cer- 


tiurari in gyery particular, contrary to his return upon the 
(ny 
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firſt. And the court cannot tell to which return to give 
credit. Sed nom allocatur. For there being a poſitive return 
of a writ of enquiry, which warrants the record, we will 
e that to be true. And ſudgment was affirmed. Sbip- 
un v. Lethienllier. Ld, Raym. 1406. 
The defendant in error may have a fecond certiorari, but 
J 99957 296.454 20 7:51 

The plaintiff in error took oat a certiarari of a wrong 
term, which did not verify his error; and now he moved for 
à ſecond certiorari, which was denied. The court ſaying, it 
thay be granted to affirm, but not to reverſe a judgment. 
eld v. Berry. Stra. 765. | | a 
Plaintiff brought a writ of error upon a judgment againſt 
kim in C. P. by nil ditit; and aſſigned in Trinity term the want 
of an original, and the want of a warrant of attorney; and 
one rrrtiorari was directed to the chief juſtice as to the war- 
runt of attorney, and another certiorari to the cuſlos brevinm 
as to the original, which bore teſte the 21ſt of June, (which 
was before the errors were 'affigned) upon which the can 
zreuim returned that there was no original, &c. The de- 
fendant pleaded in nullo et erratum. And judgment was 
affirmed ui, becauſe the plaintiff in error ought to take out a 
certiorari to verify his error that there was no original; but 
this certioruri beating teſte before the affignment of the er- 
Yors,. could not be a cerrioruri upon that 1 et: 
rors. Bowers v. Mann. Ld. Raym. 1554. Sera, 819. 
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Of - proceeding in Error from the Court of 
+ ComMMon PLzAs into the King's BEN OR, 
and herein of aſſigning Errors, Joinder, &c. 


| THE aſſignment of errors by the plaintiff ought to be in 


the ſame term in the record is removed. Lutw. 354. 
F. X. B. 20 G. ww 4 hes 4 r * b [A 
. Otherwiſe the defendant may nou-proſt the writer after a 
[77 facias quare, Ig. and alias returned nihil, and a rule 
thereon given to aſſign errors, which vide ante. ded 
The errors aſſigned muſt be ſigned by counſel, and muſt 
be aſſigned in term, and not in 1 Prac. Reg. 203. 
And muſt be aſſigned upon the record. FE 
Of aſſigning errors, and of joinder in error, vide ante 
under title, Of Praceeding in Error from inferior courts, Ic.“ 
Upon the joinder in error, either party may move for a 
contilium, and ſet the cauſe down with the clerk of the 
papers for argument. 1 8 a 
After the plaintiff has aſſigned errors, he may have a ſcir- 
facigs ad audiendum errores but ſuch writ is now ſeldom ſued 
out, as the defendant appears uſually gratis; or the plaintiff in 
error, after his aſſignment of errors, takes a rule out for the 
defendant. to appear thereto, and ſerves a copy thereof on 
the defendant. Wow 
+ Two days at leaſt before the cauſe comes to be argued, 
paper-books muſt be delivered to the judges. 2 Fac. 2. 
though that rule of court ſays four days before, yet the pracy 
tice. has been for a long time paſt to deliver the paper-books 
only two days before. | | / "IF. 
The long i in error deliyers paper-books to the chief juſ- 
tice and the ſenior judge the defendant to the two junor 
udges. . | | 1 8 
p The court will not hear arguments unleſs books be de- 
livered to all the judges ; therefore it behoves the attorney 
who expects the judgment of the' court to be for his client, 
to deliver all the books, eſpecially as he will be allowed 
in his coſts for the copies he makes for the other fide. 
Mich. I7 Car. 1. 
Ihe court has refuſed to hear any argument on the fide of 
the who hath neglected to deliver books, though he has 
been willing to pay the other ſide for them. 
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2 a judgment be below for the plaintiff, and error is 
brought, and that judgment reverſed; yet, if the record will 
warrant it, the court ought to give a new judgment for the 
Plaintiff. '| Cro. Car. 443. Salk. 401. Hob. 194. — But if 
the judgment be erroneous, and againſt the plaintiff, that 
ought to be reverſed, and no new judgment given for the 
plaintiff. bid. 

If any erroneous judgment be given for the defendant, 
and that is reverſed, and the merits appear for the plaintiff, 
he ſhall have judgment—But if the merits be againſt the 
plaintiff, the defendant ſhall have a new judgment. So it 
is in the exchequer chamber, for they are to reform, as well 
as to affirm or reverſe it. Ibid. 

But in Salk. 262. it is laid down, that where the plaintif 
brings the writ of error, and the court reverſes the judg- 
ment below, they give a new 8 for the plaimif ; 
but otherwiſe if the defendant below brings the writ of 
error, for then they only reverſe it. — So in Bury. Rep. 
4 pt. 2156. If error is brought by the plaintiff below, the 
court upon the reverſal of the judgment, may give ſuch 
judgment as the court below mould have given: but if 
error is brought by the defendant below, the court can only 
reverſe it. 

And per Lord Mansfield, in Cuming v. Sibley, Burr. 4 pt. 
2490. Where the plaintiſf below brings a writ of error, we 
may not only reverſe what is wrong, but give judgment for 
_ what is right. Where the defendant below brings a writ of 
error, we only reverſe fuch wrong part of the judgment as 
he complains of. 

A judgment cannot be reverſed in part, and affirmed in 
part, unleſs part is by common law, and part by ftatute. 
Salk. 24.—As where in aſſumpſit and two ſeveral counts laid, 
one on a promiſſory note, on which plaintiff had counted as 
on a bill of exchange upon the cuſtom of merchants. Nox 


was pleaded, entire damages given, and judgment 
accordingly. And on error brought in B. R. it was held: 
I. That phintiff could not declare on a promiſſory note, as 
on a bill of exchange, and as there could be no luck count or 
action, ſo there could be no ſuch damages. 2. That they 
could not reverſe the judgment in part, viz. As to one 
count, and affirm it as to the other, and denied the caſe of 
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Jacob v. Mill. Hob. 6. And took the difference above, 
viz. Where the judgment is partly by the common law, and 
partly by ſtatute, it may be reverſed in part ; for that which 
was a judgment at common law, will remain a judgment, 
and be compleat without the other. | 
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Of proceeding in Error by a Plaintiff to reverſe 
his own Judgment. | 

F a plaintiff having obtained judgment below, brings a 
 * writ of error to reverſe his own judgment [which is 
nothing or unreaſonable where it is given for a lef 
fum than he has a right to demand] the common method of 
bringing a ſcrre facias quare executionem non would be im- 
proper, ſo would his ſuing out a ſcire facias ad audiendun 
errores.— Therefore if ſuch plaintiff in error will not pro- 
ceed after his writ of error brought, the court of B. R. may 
and ought to make a rule to oblige him to affign errors 
within a limited time; which rule the court will make upon 
the plaintiff in error, to aſſign errors within — days, or 
elſe that his writ of error ſhall be non-profſed. Johnſon v. 
 Febb, Burr. Rep. 4 pt. 1772. 
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Abe turit F error lay of a judgment in the King's Bench 
but in parliament, and as the ſubjects were often diſ- 
pointed of their writ of error by the not ſitting of parlia- 
wt: by their being employed in publick buſineſs when 
che Nan + Mod need 
the 27 Eliz. c. 8. it was enacted, That where any 
« judgment ſhall, at any time hereafter, be given in the ſaid 
s court of the King's Bench, in any ſuit or action of debt, 
s detinue, covenant, account, action upon the caſe, ejectione. 
« firme or treſpaſs, firſt commenced there [other than ſuch 
only where the queen's majeſty ſhall be party] the party 
« plaintiff or defendant, againſt whom any ſuch judgment 
ſhall be given, may at his election, ſue forth out of the 
court of Chancery, a ſpecial writ of error to be deviſed in 
# the faid court of Chancery, directed to the chief juſtice of 
the ſaid court of the King's Bench for the time being, 
commanding him to cauſe the faid record, and all things 
concerning the ſaid judgment, to be brought before the 
juſtices of the Common Bench, and the barons of the Ex- 
b chequer into the Exchequer-chamber, there to be examined 
by the ſaid juſtices of the Common Bench, and barons afore- 
fad ; which ſaid juſtices of the Common Bench, and ſuch 
barons of the Exchequer as are of the degree of the coif, or 
ſx of them at the leaſt, by virtue of this preſent act, 
ſhall thereupon have full power and authority to examine 
ſuch errors as ſhall be aſſigned or found in or upon any 
ſuch judgment ; and thereupon to reverſe or affirm the 
aid judgment as the law ſhall require, other than for 
errors to be aſſigned or found for or concerning the ju- 
nſdition of the ſaid court of King's Bench, or for any 
want of form in any writ, return, plaint, bill, declaration, 
or other pleadings, proceſs, verdict, or proceeding what- 
ſoever ; and that after the faid judgment ſhall be affirmed 
or reverſed, the ſaid record, and all things concerning 
the ſame, ſhall be removed, and brought back into the 
aid court of the King's Bench, that ſuch further proceed- 
ing may be thereupon had, as well for execution as other- 
viſe, as ſhall appertain.” _ 
This ſtatute * gives the party his option in ſuch caſes, 
bringing his error in Parliament or the Exchequer. 
The Exchequer- chamber, under this ſtatute, hath nothing 
do with errors in fact. 2 Lev. 38. 1 Vent. 207. 2 Mod. 


You. II. Cc | The 


Of proceeding in Error from the Kinc's BNC 


into the ExXCHEQUER-CHAMBER. of 
The writ of error can only be returnable in the exchequer. 7 
chamber in the ſeven caſes mentioned in this act, where the 
ſuit was firft commenced in B. R. Therefore if a ſuit is b = 
original in B. R. a writ of error on a judgment thereon m 5 
be returnable in parliament, and cannot be in the Exchequer. ill 112 
chamber, becauſe ſuch ſuit is not commenced there, but in Y 
Chancery, where the original writ is purchaſed. — 


A writ of error therefore can only be returnable on 
judgments in B. R. in actions of debt, detinue, covenant, ac. Wl 
count, attion on the caſe, ejeftment, and treſpaſs, firſt commen- 
ced in B. R. which muſt be by Bill. ra 

But if a plaintiff in B. R. be nonſuited, and there is 3 
Judgment againſt him for coſts, error lies in Cam Seace, If 

ITa. 225. 

Though the words © adtion on the caſe” are general, and c 
ſeem to comprehend every action on the caſe, yet it hath * 
been held, that this ſtatute does not extend to the action 
of ſcandalum magnatum, although that is an action upon 
the caſe: fo that error thereon does not lie in Cam. Scacc, 


by force of this ſtatute of Elizabeth. For the ſtatute « rn 
ſcand. mag. 2 Rich. 2. c. 5. was made for the preſervation il gu- 
of the publick peace ; beſides, an action thereon, is of bee 
an higher nature than an action upon the caſe, being U 
founded ſpecially on a ſtatute, Vide Cro. El. 142. Lt, ho 
m. ' a Se 
— of error is obtained of the curſſtor in like man — 
ner as all other writs of error are; —and by Reg. 755 30% 1 
Car. 2. Every attorney who ſhall ſue out any writ of erro If 
on any judgment of this court returnable in the Exchequer lub 
chamber, Thall forthwith allow ſuch writ of error with the 1. 
clerk of the errors of this court for the time being, and nol... 
execution ſhall be ſtayed until ſuch allowance.  __.. iti 
And where ſpecial bail is required, if the plaintiff, upon 54. 
fuch writ of error does not within four days * the allow-W died 
ance thereof put in ſpecial bail, the plaintiff in the ation} ff 
may proceed to take out execution, notwithſtanding ſuch i 
_ - _ . rule. 1 E | a tcuti 
f ſpecial bail is put in, laintiff in error, or his at 
torney, mult forthwith give SY Gare to the defendan of 
in error, or his attorney; and if the defendant in error doe 
not except againſt ſuch bail within twenty days after ſuch not; | 
tice, Tuck bail Ihall be allowed. Mich. 5 W. & M. tem 
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The record itſelf is not tranſmitted from the King's Bench 
into the Exchequer-chamber, as it is from the Common Pleas 
into the King's Bench in caſes of error, but only a tran- 
ſeript thereof; and all the rules, until the making up and 
waning over the tranſcript, are given by the clerk of the 
or Mr. Way]: But after delivery of the tranſcript, all 
mles, c. are given by the clerk of the errors of the Exche- 

chamber. , 

When the plaintiff has aſſigned his errors in the Excheguer- 
camber, that court does not award a ſcire facias ad audien- 
lum errores, but notice is given to the parties concerned, 
i Vent. 34. Vide Palm. 186. 
acl, If the plaintiff in error, after errors aſſigned in the Zxche- 

quer=chamber, intends to argue the ſame, he muſt give ten 
and lays notice to the clerk of the errors there, before they ſhall 
th de argued; and copies of the paper-book in error muſt be 
tion WW made and delivered 
pon Hl {elivers books to the judges of the Common Pleas, and the 
lhendant to the barons of the Exchequer. Eaft. 33 Car. 2. 

On judgment in error in the Excheguer- chamber, a remit- 
litur of the tranſcript to the King's Bench is entered, and 
the execution thereon iſſues out of B. R. | 

Upon a ſpecial verdict, the judgment was in B. R. for 
de def t, which judgment was reverſed in the Exche- 
wer-chamber, Beſides the reverſal, that court gives a com- 
feat judgment for the plaintiff, viz. that he do recover, 


larth, 319. Ld. Raym. 10. 
err judgment for defandant on demurrer was reverſed in the 
1 80 Exchequer-chamber ; and judgment that the plaintiff do recover, 


ward. a writ of enquiry, it was ſent into B. R. for the ex- 
ution of that writ, and thereupon to give final judgment. 
of Carth. 319. Ld. Raym. 10. And authorities there 


If error is brought by many in the Exchequer-chamber, 
ad ſome die, a remittitur ſhould be entered to warrant ex- 
tion in B. R. againſt the ſurvivors. Carth. 236. 


dere muſt be a remittitur entered in B. R. for without ſuch 
rmittitur it cannot appear to the court of King's Bench, but 
dat the writ of error is {till depending in the Excheguer- 
mber, But if it appears that a remittitur was entered, the 
Curt will not examine into the time of the entry. Carth. 2 F. 

Se 2 n 


by the parties The plaintiff in error 


was given, &c. But becauſe that court had not power to 


If a writ of error abates in Cam. Scacc. or is diſcontinued, 
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Of proceeding in Error from the KixG's Brxcy 0 
into the EXCHEQUER-CHAMBER, 


On a writ of error into the Excheguer- chamber, a fire 1 
: facias ad audiend. errores was awarded, returnable on the | 
rith of May; and there being no ſuch day of adjournment 7 

in Cam. Scacc. it was held to be a diſcontinuance ; and that rl 

a writ of error quod coram vabts lies not in Cam. Scacc. which the 

has its power by ſtatute, and can only reverſe or affirm 4 

the judgments of B. R. and remand to the King's Bench for 5 


execution; and when the plaintiff in error there is non- 

ſuited, or the writ is diſcontinued, they have no more to do ir 

with it, for they have no record before them, but it re. 

mains in the King's Bench. And though ſeveral precedents 

| were produced where writs of error coram vobis, &c. were that 

: | allowed, yet, as thoſe paſſed without debate, no regard was 
paid to them. Cro. Fac. 620. 


Error of a judgment in B. R. into Cam. Scace. infancy aſ- 7 
ſigned, and appearance by attorney below, defendant in error tro 
pleaded in null g erratum, and prayed the | udgment to be nl 
affirmed. © On argument, all the juſtices and barons agreed, , 


that error in fact could not be aſſigned, nor was it examinable 
in the Exrbeguer- chamber; and that in nullo eft erratum was 


: in the nature of a demurrer to it, and that judgment ought * 
to be affirmed; upon which it wes moved, that the plain- a? 
tiff in error might diſcontinue his writ, upon payment of... 
eoſts, which was granted nif;, and afterwards made ab- "7 
Jute: But afterwards, upon affidavit that the coſts were nv 
faxed, and had been demanded, and that the plaintiff in er- Id! 
ror refuſed to pay them, the rule for diſcontinuing the urit 
of error was diſcharged. The cauſe was again put into they: 
E and the judgment affirmed. Noe v. Sir John Moor: . 

Cam. Rep. 1h | into 
In treſpaſs 300 J. damages were recovered, and error wa k in 
brought on the judgment in Cam. Scacc. pending which 6 
5 brought an action of debt on the judgment; and r _ 
y all the judges, except Keelynge, it well lies, for the re .: 
cord itſelf - yet —— court, and the writ of error c nuſt 
uperſedeas only. 1 Lev. 153. 
Eee in C. P. . upon a writ of error | . 
B. R. and a ſcire facias was brought on that judgment, ani. peer 
plaintiff obtained judgment. And it was held, that no wi. 
of error lies thereon in the Excheguer-chamber, becauſe tid their 
record was not in B. R. by bill, as the ſtatute requires, duly n VS 


by writ of error. 3 Salk. 148. | 
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HE court of parliament is the ſupreme court where 

anciently cauſes of great conſequence, as between the 
magnates regni, were heard and determined. Hence the lords 
is the dernier reſort to which a writ of error lies; and 
therefore, if a writ of error be brought of a judgment in 
the King's Bench into the Exchequer-chamber, and there the 
judgment 1s reverſed, yet a writ of error lies of ſuch judg- 
ment into parliament, and the lords may reverſe ſuch ſe- 
cond judgment. | 

So, a writ of error lies into parliament upon a judgment 
wen in B. R. upon a ſuit originally commenced there, even 
in thoſe actions mentioned in the ſtat. 27 Elix. c. 8. for 
that ſtatute only gives the party an election in thoſe actions 
to have the writ of error returnable in the Excheguer- 
chamber. 

If the ſuit is by original in B. R. in all caſes, a writ of 
error is returnable in parliament; for the ſtatute of Elix. 
only gives the party an option to proſecute error in the Ex- 
chequer-chamber in the ſeven ations therein ſpecified, if ſuch 
actions were originally commenced in B. &. 

The writ of error is obtained of the cur/itor as in other 
caſes, and is made returnable, if the parliament is fitting, 
immediately; or, if the parliament is prorogued, then ad 
troximum parliamentum. 

If error is brought on a judgment in B. R. the chief juſtice 
conveys the roll, with the tranſcript, to the Houſe 75 Lords, 
and leaving the tranſcript there, takes back the roll. 4 Inf, 
5 Dy. 375. a. 1 Kol. 753. J. 20. Cro. Fac, 341. 

. 247. 

Note 7 Tchr does not lie from the court of Exchequer 
into the Houſe of Lords immediately, for the Exchequer-cham- 
ter interpoſes. Salk. 511. 4 Inſt. 21. 31 Ed. 3. 

When the tranſcript is brought in, a peer moves the houſe 
for a day to be given the plaintiff to aſſign his errors, 
which is accordingly ordered, and of which the plaintiff 
nuſt take notice; otherwiſe, the tranſcript will be remitted. 
Upon the aſſignment of errors, the defendant. joins iſſue in 
will eft erratum, and thereupon another motion is made by 
a peer for their lordſhips to appoint a day for hearing the 
errors. On the day appointed, both parties attend with 
their counſel; but no more than two counſel will be heard 
on each ſide, | 

Ce 3 To 
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To ate the proceedings in error returnable in parlia- 

ment, — have made — orders; and firſt, 5 Or- = 
do Dom. Proc. die Ven. 13 Dec. 1661. this 
Foraſmuch as upon writs of error returnable in this high WI affix 
court of parliament, the parties therein often deſire to delay Weſt 
Juſtice, rather than to come to the determination of the 
right of the cauſe ;' It is therefore ordered, by the lords 
ſpiritual and temporal in parliament affembled, that the 

laintiffs, in all ſuch writs, after the ſame and the records 
be brought in, ſhall ſpeedily repair to the clerk of the par- 
liament, and proſecute the writs of error, and ſatisfy the 
officers of this houſe their fees juſtly due unto them, by rea. 
fon of the proſecution of the ſaid writs of error, and the 
proceedings thereupon; and further, ſhall affign their er- 
rors within eight days after the bringing in of ſuch writs with 
the records; and if the plaintiff makes default ſo to do, then 
the faid clerk, if the defendant in ſuch writs require it, 
ſhall record, that the plaintiff hath not proſecuted his writ 
of error; and that the houſe do therefore award that ſuch 
plaintiff ſhall loſe his writ, and that the defendant ſhall go 
without day, and that the record be remitted : and if any 
plaintiff, in any writ of error, ſhall alledge diminution, and 
pray a certierari, the clerk ſhall enter an award thereof ac- 
cordingly, and the plaintiff may, before in mulls «ft erratum 
pleaded, fue forth the writ of certiorari in ordinary courſe, 
without ſpecial petition or motion to this houſe for the ſame ; 


SEF FTEEFSEFES.. 


and if he ſhall not profecute ſach writ, and procure it to bell fr 
returned within ten days after his oe of diminution put into far 
this boufe, then, unleſs he ſhall ſhew ſome good cauſe to 1 
this houfe for the enlarging of the time for the return © 
ſuch writ, he ſhall loſe the benefit of the ſame, and the de- 
fendant in the writ of error may proceed as if no ſuch writ La 
of certiorari were awarded.“ i 
And by Ordo Dom. Procer. die Martis, 19 Aprilis 1698. . 
The houſe taking notice, that upon appeals and writs of * 
error, there have been of late ſeveral ſcandalous and frivo- a 
lous printed cafes delivered to the lords of this houſe ; for ©* 
preventing whereof for the future, It is this day 25 % 
the lords ſpiritual and temporal, in parliament aſſembled, jo 


that no perſon whatſoever do preſume to deliver any printed 
caſe or caſes to any lord of this houſe, unleſs fach- cafe or i © 
Taſcs ſhall be ſigned by ane or more of the counſel, who 0 
| Ws | attended Ml * 
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lia- attended at the hearing of the cauſe in the courts below, 
Or. or ſhall be of counſel at the hearing in this houſe : and 

this order to be added to the roll of ſtanding orders, and 
ugh Wl affixed on the doors of this houſe, and the courts in 
elay Wiftminſfter. 


Wy And by Ordo Dom. Procer. die Mercur. 22 Dec. 1703. 


the Upon conſideration of the great inconveniencies ariſing 
ords WM by motions and petitions for putting off cauſes after days 
dar- have been appointed for hearing thereof; It is ordered, b 

the WH the lords ſpiritual and temporal in parliament aſſembled, 
rea- that when a day ſhall be appointed for the hearing any cauſe, 
the Wl appeal, or writ of error, argued in this houſe, the ſame 
er- ſhall not be altered, but upon petition; and that no peti- 
with WY tion ſhall in ſuch caſe be received, unleſs two days notice 
hen thereof be given to the adverſe party, of which notice oath ſhall 
it, be made at the bar of this houſe; and it is further ordered, 
writ chat this order be added to the roll of ſtanding orders. | 


And by Ordo Dom. Procer. die Veneris, 21 Feb. 1717. 


any Ordered, that in all caſes upon writs of error Epeading 
and in this houſe, when diminution ſhall be at any time alledged, 
ac. Wl 20d a certiarari prayed and awarded before in nullo eft erratum 
tum WI meaded, the clerk of the parliaments ſhall, upon requeſt to 
im made, give a certificate that diminution is fo alledged, 
and a certiorari prayed and awarded thereupon. And it is 
further ordered, that this order be entered on the roll of the 
ſanding orders of this houſe. 


And by Ordo Dom. Procer. die Sabbatis, 2 Mart. 1727. 


Upon report from the committee of the whole houſe, 
appointed to take into confideration matters relating to the 
proceedings on appeals, and writs of error; It is ordered, 
42 lords ſpiritual and temporal, in parliament aſſembled, 

at at the hearing of cauſes for the future, one of the coun- 
ſel for the appellant ſhall open the cauſe, then the evi- 
dence on their ſide ſhall be read, which done, the other 
counſel for the appellants may make obſervations on the 
evidence; then. one of the counſel for the reſpondents ſhall 
be heard, and the evidence on their fide to be read, after 
7p the other counſel for the . be heard, 
and one counſel only for the appellants to reply. | 

If the — is diflaived, the wie of error is 


abated, 
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A writ of error returnable in parliament, was diſcon- 
tinued by the prorogation; another writ was brought teſted 
the laſt day of the ſeſſion, viz. 1 March, returnable 19 Now, 
thei day to which it was prorogued. The court reſolved, 
that though the firſt writ was not diſcontinued by any adt 
of the party, yet the ſecond writ ſhould be no ſuperſedeas. 
Vide 1 Vent. 31. | 
A writ of error teſted 30 Nov. returnable in parliament 
the 3oth of April next, the day to which parliament was 
prorogued. Per Hale, The lords have lately declared, that 
prorogation does not determine a cauſe depending in parlia- 
ment by writ of error; but that comes not to this caſe, the 
writ not being returned. A writ of error returnable at the 
next parliament is not good; but otherwiſe if they are ſum. 
moned or prorogued to a day certain. A writ of error bore 
teſte 10 Nov. and returnable 1 Nov. next following, and the 
record was ſent into the Exchequer-chamber, and a mittimus 
indorſed upon the roll here ; — it was reſolved, that exe- 
cution might be taken out, becauſe of the long return. 
2dly, That though there were a mittimus upon the roll, yet 
the record remained here until the return of the writ to all 
purpoſes, —In the opinion of the court, the writ of error was 
no ſuperſedeas; but they would make no rule, becauſe not ju- 
dicially before them; but that the party might take out exe- 
cution if he thought ft; and then if the other fide moved 
for a ſuperſedeas, they would reſolve the point, 1 Vent. 266. 
2 Lev. 120. 

If a zwrit 45 error be brought in the Excheguer- chamber, and 
that being diſcontinued, another is brought in parliament, 
this ſecond writ is a ſuperſedeas, But if a writ of error be 
brought in parliament, and that abates, and the plaintiff 
brings a ſecond, this is no ſuperſedeas, becauſe it is in the 
ſame court. 1 Vent. 100. 

A writ of error does not determine by the prorogation of 
the parliament. 2 Lev. 93. 

Error of a judgment in B. R. for defendant into dam. Proc. 
and the judgment was reverſed, and the record was remitted 
into B. R. whereupon the plaintiff moved B. R. for a new 
judgment. Per cur. A new judgment cannot be given here 
contrary to that which is already given; the ſame court 
which reverſed muſt give a new judgment. Philips and 
Bury, Garth. 319. Id. Raym. q, 10. | 


if 
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If judgment below was given for the defendant, upon 
demurrer, and the judgment be reverſed, whereupon a writ 
enquiry becomes neceſſary, in ſuch caſe, as the lords can- 
not award a writ of enquiry, the record is remitted to B. R. 
for them to award the writ of enquiry, and upon return 


thereof, then to give final judgment. Vide ibid. 
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I'S beneath the dignity of the Houſe of Peers (that 

being the ſupreme judicature) to try matters of fa, 
and for that reaſon errors in fa# of any judgments in the 
King's Bench muſt be redreſſed there, and not in parliament. 
Knoll"s caſe. 3 Salk. 146. 

But upon a judgment in criminal caſes in B. R. error will 
lie in the ſame court, whether the error be in fa#, or in law; 
but it lies alſo in parliament. 3 Salk. 147. 

So that if a judgment in B. R. be erroneous in matter of 
fad only, and not in point of /aw, a writ of error coram nobis 
reſidend may be brought in B. R. where the judgment was 
given, to reverſe that judgment; for error in fa# is not the 
error of the judges, and reverſing it is not reverſing their 
own judgment. 

This writ of error is allowed in court by the ſecondary, or 
it may be allowed in vacation by the ſecondary.—And it is 
ſaid to be no ſuperſedeas of execution without leave of the 
court. Carth. 368. | 

Tne ſtatutes requiring bail in error do not extend to this 
writ of error, | 

When the writ is allowed, and notice thereof given, the 
defendant in error ſhould move for a rule to compel the 
Plaintiff to aſſign errors; upon ſervice of which he muſt 
immediately aſſign errors. Upon the aſſignment of error in 
fact, if the error rg is aſſignable and well affigned, the 
defendant may confeſs it. Salk. 268.—But a defendant can 
never confeſs error in law. | 

But if the error in fact is not well aſſigned, the defendant 
may plead thereto, upon which the parties are at iſſue in 
fa; and that muſt be tried by a jury. The record for trial 
is then made up the ſame as in other caſes, and either party 
may carry it down ; and in ſuch caſe, if the iſſue is found 
for the plaintiff in error, he muſt move to put the cauſe in 

the paper for argument, and then upon producing the poſtea 
the court will give judgment of reverſal. 
But if the error in fact aſſigned, is not aſſignable for er- 
xr, then the defendant may join in nullo eff erratum, which 
is in nature of a demurrer, and the ſame is argued in court as 
in other caſes. 
Where matter of fact is inſufficiently alledged, in nullo f. 
erratum, is a demurrer. So it is if matter of fact is alledged 
againſt the record, But if matter of fa& is well ſet forth 


with matter of law, it is a demurrer as to the GEES 
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that muſt be ſpecially aſſigned; or otherwiſe, upon in nul - 
h eft erratum pleaded, the matter of fact will be con- 
ſeſſed, and the matter of law referred to the judgment of 
the court. ' 
Error coram vobis, and infancy aſſigned, a ſcire facias ad 
audiendum errores, and ſcire feci returned; but defendant did 
not appear and join in error; on which plaintiff applied to 
know what to = The court directed him to put it in the 
paper, without taking out. any rule to join in error; and 
when it came on, the judgment was reverſed. Thatcher v, 
yn, Stra. 144- | 
ror in C. B. infancy aſſigned. Doubt del court, and 
— iſſue, which was found for plaintiff in error, and the 
judgment was reverſed on return of the poffea, upon motion, 
without argument in the paper, but within a day or two 
after. Oſborn v. Barrington, Stra. 127. 

In F. N. B. 21. It is faid, that a judgment cannot the 
ſame term it is given be reverſed in B. R. without a writ of 
error, though a judgment in the Common Pleas may : but 
there ſeems no foundation for this diſtinction. Moor 186. 
pl. 332. Lev. 157. Pop. 181. For during the whole 
term in which any judicial act is done, the record remains in 
the breaſt of the judges of the court; and therefore the roll is 
alterable during the term, as they ſhall direct. But when 
the term is paſt, the roll is the record, and admits of no al- 
teration. Co. Lit. 260. a. | 

When a record is removed upon error brought from C. B. 
dr other inferior court into B. R. and the ſame writ of error 
is quaſhed for any other fault than variance, error coram 
vobes lies in the ſame court to which the record is removed. 
G. Ent. 289. 1 Stra. 607. and in ſuch caſe ſuch writ of 
error is the only writ that can be had. bid. Ld. Raym. 
1403. 

When errors are aſſigned, and afterwards that writ of 
error is diſcontinued, the plaintiff in error may have another 
writ quod coram vobis reſidend', and upon this new writ may 
aſign other errors than thoſe he affigned before, either 
within or without the record, and is not bound to the ſame 
errors, 

This writ of error coram vobis recites the former writ of 
error, and muſt recite it accurately ; for where ſuch writ re- 
cited the former writ to be returnable coram nobis, where it 


* 
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was before the king, and the late queen, it was * quaſhed. 
Ld. Raym. 151. rth, 370. Sed vide of Amending Mrits 
Error, poſt. | | | 

This writ of error muſt be entered upon the ſame roll 
with the firſt, that the court may ſee all together, Cyo. E/, 
1555 281. = « U 
I a writ of error, quod coram vobis, is brought aſter abate- 
ment or diſcontinuance of a writ, of error quod coram nobis, no 
bail is requiſite, becauſe none was required in the writ of 
error coram nobis. | 
But if error coram vobis is brought upon „ ee &c, 
of a writ of error upon a judgment of C. B. or other infe- 


rior-court, it ſeems new bail is requilite. Jide Carth, 369, / 


and Ld. Raym. 151. 

If a writ of error once good, abates by plea or death, "A 
inferior court cannot proceed ; but the ſuperior court and 
party may have a new writ quod coram vobis reſidet; but 
where the writ is ill, no new writ coram vobis can be had; 
as where the writ was to remove a judgment quad fuit in 
* naſtra, where it was in the time of a predeceſſor. Latch, 
1 0 a | i | 
Error coram vobis lies not after an affirmance of a judg- 
ment, except in caſe of error upon a fine in C. B. after af- 
firmance thereof in B. R. Salk. 337. although in this caſe 
of a f ne, the tranſcript is only tranſmitted into B. R. 
upon error brought. | 6 | . 

Error coram vobis does not lie in B. R. after error brought 
in Cam. Scacc. and judgment affirmed. Becauſe, before the 
Rat. of Eliz. B. R. could not examine its own errors in 
fat, after an affirmance in parliament ; and the Excheguer- 


chamber is now in the ſame degree with regard to B. R. in 


gut the writ was quaſhed for another reaſon, wiz. that the 
writ of error was brought to defeat a judgment, and therefore it 
ſhould not have a favourable conſtruction ; although in the ſame 
caſe it was infiſtet, that according to a grammatical conſtruction, 
the relatives and verb being in the plural number, the clauſe 

would extend to the queen as well as the king. 
+ If on error brought into B. R. of a * in C. Z. and the 


. , ſame is reverſed, a certiorari goes for the foot of the fine, and it 


3s cancelled in B. R. If it is affirmed the tranſcript is remitted 
into C. B. becauſe B. R. has no chirograpber. 2 
- - 
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thoſe caſes within the ſtatute, as the parliament was before, 
and is now. Vide Stra. 690. | 1 
Error coram vobis lies not in the Excheguer- chamber 
On a judgment on ſcire facias in B. R. defendant brought 
error coram nobis refidend, and for error aſſigned matter of 
fact, contrary to the ſuggeſtion of the ſci. fa. s; upon which 
iſue being taken, and found for the plaintiff in error, ſhe 
moved that the judgment might be reverſed. Per Holt, a 
writ of error will not lie in this caſe, but an audita querela 
only; becauſe the fact aſſigned for error is in the ſuggeſtion 
of the writ itſelf, and not in any of the proceedings in the 
cauſe. Therefore adjudged that error did not lie, wherefors 
mg ON audita gquerela. Lampton v. Cellingwosd. 
Carth. 282. 1 LA 
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A Writ of error tam in redditione judicii quam in adjudica- 
> "#10ne executions, is a Writ of error brought by bail (after 
ſcire facias againſt them, and award of execution thereon) 

of the judgment againſt them, and the execution awarded 
' thereupon ; for they cannot have error of the principal judg- 

ment. Vide Cro. Car. 481. 2 Leon. 101. Co. Car. - 3H 

Nor can the bail join with the principal in error. Paln, 
Tie writ of error recites the judgment ag the prin- 
Ccipal, but alledges the error in the ſecond judgment, and in 
EE ON „5 | 
a0 error in_fa# the bail are relievable by audita querela, 

. 155 | | 
Bail mos a writ of error tam in redditione judicii in the 
original action, quam in adjudicatione executionis, And it 
was quaſhed, becauſe bail cannot have error on the principal 

judgment. Carth. 447: 

After an award of execution againſt bail, on a recogni- 
Zance in error, they brought a writ of error, as to ſuch 
award of execution: the plaintiff moved for leave to take 
out execution for want of bail on the writ of error brought 

the bail, and obtained a rule to ſhew cauſe ; which was 

ds diſcharged, no bail in this caſe being required. 

Barnes, 194. | 
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Abatement, Diſcontinuance, Summons, and 


Severance in Error, and of amending Judg- 
ments after Error brought, &c. 


A Writ of error was not amendable at common law, nor 

any of the ſtatutes of amendments and jeofails, 

the 5 Geo. 1. c. 13. for all amendments are granted for the 
ſupport of judgments ; but the principal deſign of writs of 
error is to reverſe them. Ld. Raym. 71. 

But by the ſtat. 5 Geo. 1. c. 13. it is enacted, . That all 
« writs of etror, wherein there ſhall be any variance from 
« the original record or other defect, may and ſhall be 
« amended, and made ble to ſuch record, by the re- 
« ſpective courts where ſuch writ or writs of error ſhall be 
« made returnable, Fc.“ 

No coſts are to be paid on any amendment of writs of 
error, purſuant to this ſtatute ; but if the writ of error be 
quaſhed, the defendant in error ſhall have cet. Fitz- 

b. 201. | 
i a writ of error is amended in B. R. new bail ſhall be 

iven to the amended writ in C. B. and the plaintiff below 

wo take out execution for want of bail. 2 Blackſ. 
1067. | 

rror 7a judgment in C. B. in an action there by a 
feme ſole. To the ſcire facias quare executio. non, the plain- 
tif in error pleaded in abatement, that the defendant in 
error was married ſince the judgment, and before the if- 
ſuing of the ſcire facias ; on which defendants in error moved 
to quaſh their own ſer. fa. and the other ſide inſiſted u 
coſts. Per cur. It is the ſame in a ſcire facias as in an action, 
where you plead in abatement, and plaintiff*s writ is abated; 
he pays no coſts. Had there been no plea in abatement, 
and the party had moved to quaſh his own writ, we ſhould 
have made him pay coſts. 
coſts. Pocklington v. Peck. Stra. 638. 

A writ of error was returnable before any judgment 
given, and on confideration, it was held to be ſuch a fault 
as is not amendable by the 5 Geo. 1. Stra. 807. | 

There was a variance between the writ of error and the 
record; and as it ſtood in the paper the court obſerved it; 
but neither party would move to amend it, for fear of 
paying coſts. Upon which the court faid the ſtat. 5 Geo. 1. 
t. 13. would warrant their amending it, which they did 
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writ was quaſhed without 
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Of quaſhing and amending v Writs of Error, of 
Abatement, Diſcontinuance, Summons, and 
"Severance in Error, and of amending Judg- 
ments after Error brought, &c. | 


without coſts. Gardner v. Merratt. bre 902. Ls. Rom. 
1587. n 
. was b by B. to a—— a judgment given 
him in C. P. after verdict in Er wherein he 
was defendant. The writ was 'te/ted 2 Oct. and re- 
turnable in eight "days of St. Martin in ich. following. 
r the judgment appeared not to 
n till Hilary following. Whereupon it was clearly 
the record was not removed by this writ of error. 
was moved, that the writ of error might be 
dy the 5 Geo. I. c. 13. but upon reading the ſta- 
ie court were of opinion it could not be done; for it 
to amend the writ, contrary to the truth of the 
as the judgment, in fact, was not given till Hilary 
and therefore, 


this was not ſuch a variance as was 
ended to be amended by that aft Id. "Rom. 1837. 
Stra. 87. 
A urit of error cantiot be quaſhed ein the tranſcript is 
returned and filed. £4. Raym. 329. 
A writ of error was quaſhed becauſe all abe E parties 
were not plaintiffs. Ld. Raym. 11 
A vrit of error tam quam may be qu ed 4s to one hat 
ment, and ſtand good as to — itſhould be drov gi 
for error in the principal judgment, as well as for error in 
adjuditatione executionis, which'i is wrong. La. Rayms 328. 
Judgment was againſt A. and B. —— x ſeire fr eri 
enquiry was awarded, to which a vit agai 
returned; and upon that devaſteuit 
againſt A. upon which — 4. ſued a writ of error 
without naming his co-exeCutor to reverſe 'the pace 
* — and alſo the judgment upon the * agai 
iniſelf; and becauſe he alone could not ſue error — 
principal judgment, the writ of error was qua 
chat, and ſtood good as to the other part. Id. BY 
A'-writ of error of a judgment on a 8 was 
uaſhed, becauſe it was in adjudircatione -exeeutionss judicii. 
Lee 553. for it ought to! 20000 deem in ee, ex- 
ecutionis recognitionem.. © 8. 
So q 5 for. variance in we Niie'of de cout. 2 
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Of quaſhing and amending Writs of Error, of 
Abatement, Diſcontinuance, Summons, and 


Severance in Error, and of amending Judg- 


ments after Error brought, &c. 


If one brings error without the other, who ought to join 
with him, though the writ ſhall be quaſhed, yet the record 
ſhall be removed by it. Ld. Raym. 1403. Such writ can- 
not be amended; Ld. Raym: 1532. and in this caſe ſaid, 
tat the record is not removed by ſuch bad writ of error. 

Coſts upon quaſhing writs of error are to be given in all 
caſes. | Stra. 606. 7 | 

The, court will not quaſh a writ of error on motion, 
though it appears to be brought twenty-nine years after the 
judgment, and the ſtatute reſtraips the party to twenty years; 
becauſe if they did, it would deprive the plaintiff in error of 
the benefit of replying to the exceptions in the ſtatute. 
Higgs v. Evans. Stra. 837. 

yeral judgments were againſt three executors, two of 
whom, only joined in bringing error, and bad. 1 Wii.. 88. 

No perſon can bring error to reverſe a judgment, who 
was not a party or privy to the record, or who was not in- 
ured by the judgment, and therefore to receive advantage 
the reverſal. Rol. Ar. 747. Dy. 90: | 

So error does not lie againſt any but him who was party 
it privy to the firſt judgment, his heirs, executors or ad- 
niniſtrators. Rol, Abr. 747. 9 H. 6. 46. Cc. 

Ha writ. of error abates by the act of the party, execu- 


a feme ſole abated by her marriage, and then ſhe and 


li error. 


1 2 judgment according to the writ; but if there are 
meral- defendants in error, and one dies, it is otherwiſe, 
ir they are not named in the writ. Ld. Raym. 244- | 
A.writ, of error does not abate by the death of the defend- 
in error, LA. Raym. 439. Salt. 246. but otherwiſe if 
plaintiff die. Sir H. Thynne v. Curie. 1 Vent. 34. A ſcire 
ia ad aud. errores went againſt the executor, when the 
ſendant in error died. Lide Barnes, 432. 


it abates, and the defendant in error may ſue out a ſcire 
Vol. IL Dd acias 


lon ſhall go. Stra. 1015. as where a writ of error brought 


r huſband brought a ſecond writ ; the court gave leave to 
bike out execution, it being a delay by the act of the plaintiff -- 


Ik there: are / ſeveral plaintiffs in one writ of error, the 
ah of one abates the writ of error, becauſe there cannot 


If the plaintiff in error dies before errors aſſigned, the 7 


Of quaſbing and amending Writs of Error, df 
Abatement, Diſcontinuance, Summons, and 
Severance in Error, and of amending Judg- 
ments after Error brought, Re. . 


Facias-to reviye the judgment againſt his executor, Wc. But 
if he die after errors aſſigned, and a joinder 1 in error, it does 
not abate the | writ, and the defendant in error may procecd 
to get the judgment affirmed, but muſt then revive it againſt 
the — Sc. of the plaintiff ; in error. 

- After the. record removed from C. B. into B. R. by writ 
* error, defendant died, and the plaintiff, moved in . B. 
for leave to take out a {cv fa. againſt defendant's executors, 
But on ſhewing cauſe, the rule was diſcharged. The re- 
cord being removed out of C. B. nes nxt 
in that court. Barnes, 206. 
So a wait of error does not ako: by the death of the de- 
fendant in error after in nullo 7 erratum pleaded. Ld. Rayn. 


1295 

N jo of a . ning a vit of error, abates it. LI. 

Rane, 476.—Anabateable writ is abated as to a ſtranger. Jiid, 
Where a writ of error abates by motion, the court muſt 

be moved to take out execution; but otherwiſe if for va- 

riance. Salk. 264. But now if che writ varies from-the 

record, Ee. it is amendable by 5 Geo. 1. c. 13. 

If a writ. of error. abates or diſcontinues by the at and 
default of the party, a ſecond writ ſnall be no ſaperſedear. 
Leb, 658. As if a plaintiff in error be nonſuit, he ſhall 
not have a writ of error. again. Suit. 263. pl. 4. Ld. Raym. 91. 

But if a writ: of error abates by the act of God, or the 
law, a ſecond writ of error will be a ſuperſedeas. As where 
_ a. writ. of error abated by the death of the lord chief — 

Fxler, and a ſecond writ 0 error was ſued out and 
and it was held a ff Keb. 7 
2 1 upon abate — of the firſt vvxit af error by death. 


n in bringing a writ. of error, the defendant 


tlawry in abatement as to one of them; but t 
court — — plea, nale 
* Halm- 151. 
Were dw join in a writ of error, and one will not ai 
errors, the court will give the other time to ſummon and 
ſever. Stra. 783. Fot if judgment is given againſt two, bo 
ought to join in error—but if one dies after j 
error may be brought by the ſurviwor . execs 
of the other, Stra. 234. ; 
"7. 4 50 


of quaſhing and amending Writs of Error, of 
Abatement, Diſcontinuance, Summons, and 
Severance in Error, and of amending Judg- 
ments after Error brought, &c. 151K 


Ik one plaintiff aſſigns errors, he muſt do it in the name 
8 of all, except where the others are ſevered. Mod. Caſ. 40. 
| If after a writ of error brought by tt, and to a ſcire factas 
: quare executionem non one only appears, ſummons and ſever- 
ance lies. Yelv. 4. a | 8 
A. ſued B. in the Common Pleas in Ireland, and recovered 
died, and his executors took out a ſcire facias quare ex. 
now; to which B. pleaded payment, and found againſt him, 
with 6d. damages; and the judgment was, that they ſhould 
have execution of the debt and damages aforefaid, and alfo 
their cot and expences, &c, and for coſts de increments. —B. 
brought error in B. R. in Ireland, and only one of the 
executors appeared to the writ, who alone ſued out the 
ſeire facias quare ex. non in B. R. there; and yet, that court 
affirmed the judgment of C. B. for both, and adjudged, that 
boch ſhould recover. On which B. brought error into 
B. R. here, and though — 1. Objection was taken that the 
court below had given damages for the non-payment, 
whereas damages cannot be given in a ſc. fa. And 2. 
That the /ci, fa. in B. R. in Ireland was prayed by one 
executor only, though the writ of error was brought againſt 
two, and no ſuggeſtion that either is dead; yet B. R. in 
England affirmed the judgment. And as to the firſt objection 
they faid, „that the being damnified and put to cofts to 
tte amount of 6d. was only meant as a foundation for the 
coſts de increment» ; and the judgment is, that the plaintiffs 
tall recover 17/. 145. $4. for their coſts and expences, 
0. To the ſecond objection, The ſci. fa. guare, Cr. 
only a proceſs” to bring the plaintiff in error in to affign 
errors; and as he came in and aſſigned errors, he waived any 
jection, and admitted the one executor to be ſufficient to 
upon him to aſſign errors; and from this we are to 
preſume; that the other executor is dead: And though a 
vit of error by onr alone, upon a judgment againſt ,, is 
not good, it is upon account of the inconvenience that would 
wiſe from a perpetual delay of execution, if every defendant 
„bot might bring a writ of error by himſelf; but that reaſon does 
ment WF wt hold in this caſe, where the executors are defendants 
oo error, and not plaintiff. ' Knox v. Coſtello. Burr. Rep. 4 
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Of quaſhing and dmending Writs of Error, of 
Abatement, Diſcontinuance, Summons, and 
Severanee in Error, and of amending judg- 
ments after Error brought, e. 


In an action for ſlander, verdict was for the plaintiff as 
to one ſet of words, and for defendant as to the other. 
And on error from C. B. into B. R. the errors aſſigned 
were, that there ought to have been a judgment for defend- 
ant as to the words of which he was acquitted, that he 
might be able hereafter to plead acquittal in bar of another 
action; and that the plaintiff ſhould have been amerced pro 

6 Falle clamore as to ſo much. I be court of B. R. thought 
the judgment inſupportable, but allowed the defendant in 
error to move the court of C. B. for leave to amend the 
record by the verdict, which was granted on a rule to ſhew 
cauſe; and then B. R. amended the record which had been 
ſent there, and affirmed the judgment. Smith v. Fuller. 
Stra. 786. | | | | 
Aſter error in Cam, Scacc. from B. R. the tranſcript was 
brought back and amended in B. R. by the original record 
there; and it was held neceſſary to make the amendment 
in B. R. becauſe this differs from the caſe of a writ of error 
from C. B. into B. R. for C. B. ſends up the very record, 
whereas B. R. only ſends the tranſcript, Rutter v. Red/ane. 
Stra. 837. SUES — | 
1 Plaintiff 's attorney, after a writ of error brought artfully, 
delayed ſigning the final judgment till the writ of error was 
ſpent, and then brought an action of debt upon the judg- 
ment. The court ordered proceedings in the action upon 
the judgment to be ſtayed, and a new writ of error to be 
brought at plaintiff's attorney's expence. - Arden v. Lamle. 
Barnes, 250. =] a e pit i ni gown, 
After error brought on a judgment againſt an executor de 
Bonis proprits, and in nullo oft errutum pleaded, and on argu- 


ment thereon in Gan. Scacc. it was moved in EB. R. to amend 


the judgment by making it de boni teſtutoris fog c. et de bo- 
nis propriis ſi non, &c. And the amendment was granted 
contrary to 1 Ld. Raym, 182. Short v. Coffin Eæor. Burr. 
Ke 4 pt. 2730. 
4A 


bt upon a mutuatus, judgment was entered up 25 

of Hil. 1700, whereas the borrowing appeared to be 2 
pril, 1701. Error being brought to reverſe this judg- 
ment, defendant in error moved to amend the judgment 

by che paper-book ſigned by the maſter, which was the 
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Of quaſhing and amending Writs of Error, of 
Abatement, Diſcontinuance, Summons, and 


Severance in Error, and of amending Judg- 
ments after Error brought, &c. N 


2 Jani 170. Et per cur. It may be amended, for 'tis 
but a flip of the clerk, who ſhould have purſued: the paper- 
book ſigned by the maſter, which is authentick enough to 
amend by. 14 v. Sill. Salt. 51. Vide Gro, El. 147. 

A judgment by non ſum inform. was ſigned Dec. the 22, 
by virtue of a warrant of attorney, dated Oct. 31, in 
Mich. term; and the roll was filed generally of the ſaid 
Mich, term. Error was brought; and afterwards, plain- 
tiff 's attorney moved to amend the record, according to the 
fact; by inſerting at the top of the roll from the day of St. 
Martin in gow days in Mich. term, &c. to prevent the 
judgment's having relation to the effoign day of the firſt 
return, which would have vitiated it; the day laid in the 
declaration on a mutuatus, being Oct. 31, (the date of the 
warrant of attorney) and upon hearing the attornies on both 
fides, in the Treaſury in C. B. the amendment was ordered. 
Deacon v. Vivian. Barnes, 7. 

After error brought, and in nulla e erratum pleaded in 
B. R. it was moved in C. B. to amend the judgment 
roll, by ſtriking out, that the plaintiff ought to recover; and 
inſerting, that the u do recover ; which was ordered 


"is Ac. / ¼— Oh tn RES. 


„on payment of coſts, provided that the. defendant do not 
25 WT farther proſecute his writ of error; but if he proceeds 
2- WH inerror, then without coſts. Fofter v. Blackwell. Barnes, 7. 
on Rule to ſhew cauſe, why final judgment on verdict in 
be C. B. ſhould not be amended in particulars, after writ of 
. error and record tranſcribed ; but the tranſcript, not 

carried into the King's Bench. The amendments were to 
ce WY uſert words agreeable to the ſtanding! form uſed by 
zu- the clerks of the - judgments: ſome. other little miſtakes 
wy which were vitium- clerici; and to make a juryman's name 
* 


Marſhall, inſtead of Manſbell; by the panel, &c. to make 
me record conſiſtent; on reading the poſtea, habeas corpora 
and panel. Barnes, 18. f with, | N . 
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A pit of falſe judgment lies where an erroneous judg. 
ment is given in any court not of record, in which 
e ſuitors are judges, F. N. B. 18. a —= | 
If there are no ſuitors by whom the plaint may be certi. 
fied, there ſhall not be falſe judgment, as in a copyhold court; 
in which, upon an erroneous proceeding, the copyholder 
muſt ſue to the ad by petition. F. N. B. 18. H. | 
A writ of falſe judgment upon a judgment in the Sheriff's 
court, is in the nature of a recordari. F. N. B. 18. A. B. 
And upon a judgment in another court, not of record, 
it is in the nature of an accedas ad curiam. Ii. 
A writ of falſe judgment may be ſued by any one againſt 
whom. judgment is given; his heir, executor, or admini- 
ot ad 


Or by any one Who has damages, though the other de- 


ſendants do not join as they ought to do in error. R. Med. 


e eee eee 2 

a writ of falſe judgment. iſſues as à writ of error out of 
Ghencery, upon application to the proper cur/itor, 

Upon che return of the writ and the whole record certi- 
hed, and not before, the plaintiff ſhall aſſign his errors. 


F. N. B. 18. J. 


And he may have a ſcire facias ad audiendum errores, as in 
etror. F. N. B. 18. F. GC. Or now he may ſerve a rule 


as in caſes of error. | 
Or, if the defendant has day by the roll, the plaintiff 
may aſſign errors without a ſcrre facias againſt him. 

\ writ of falſe judgment ought to be ſerved in court. 


- 


6 Hen. 7. 16. a. | 3. apbawdh'3s 
And 1 7 rang ſhall be a ſuperſedeas to all proceedings 
"below. 6 Her. 7. 15. b. a 3615) lo hol) 
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If upon falſe judgment brought, whic 
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/ "Upon ns f e ad nd; eee awarded, amd mibile re- 


turned, or ſcire feci and default made, the judgment ſhall 


be reverſed: 


If a writ of falſe judgment abates, or the plaintiff therein 
is nonſuited, the defendant ſhall have a ſcire facias quare ca- 


ecutionem non. F. N. B. 18. G. actialg. 
p h ought to be 
ſerved in court, and the lord r to hold his court, a 


diſtringas tenere curiam goes againſt him. 6 Hen. 7. 16. a. 
| 1 


When the parties are once in court, the ſubſequent 
proceedings in fol jud re the ſame as in error. 

_A writ of falſe judgment was delivered to the under- 
ſheriff, but no money was tendered or paid for the return; 
Yot want whereof,” the Sheriff took no notice of it, and ex- 


ecuted a writ dt execution? judicii. Upon hearing counſel 
4 +; 1 on 
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_ and this writ. Witneſs ourſelf at Weſtminſter the 


© carding to the exigency of the ſaid writ. 


An : 
on both ſides, the Sheriff's proceeding was now held to be 
regular. Per cur. The defendant if he think fit, may pro- 
ceed on his writ of falſe judgment. Gale v. Hooker. 
Barnes, 199. | | 
The form of a writ of falſe judgment and return into C. B. 
George the third by the grace of God of Great Britain, 
France and Ireland, king, defender of the faith, and ſo 
forth. To the Sheriff of Berks, greeting. If C. D. ſhall 
give you ſecurity that his ſuit ſhall be proſecuted then in 


pour full county, cauſe the plaint to be recorded, which 
was in the ſame county without our writ between A. B. 


and the ſaid C. of a certain plea of treſpaſs on the caſe 


done to the ſaid A. by the ſaid C. as it is ſaid, wherein the 
ſaid C. complaineth that falſe judgment hath been given 
_ Againſt him in the ſaid county; and have you the ſame 
record before our « gp at W:ftminſter, from Eaſter in 
* 2 under your ſeal, and the ſeal of four lawful knights of 
e ſame county, of ſuch as ſhall be preſent at the ſaid re- 
cord and ſummon, by good ſummoners the faid A. that he 
be then thece to hear the ſaid record; and have you there 
the names of the ſummoners and of the faid four knights, 


day 


; of in the 21ſt year of our reign. 


By the lord chancellor of Great Britain, at the inſtance of 
the defendant, | 

By virtue of this writ to me directed in my full county held 
at Abingdon the 17th day of March, in the 21ſt year of 
the reign of our ſovereign lord George the third, by the 
e of God of Great Britain, France and Ireland, king, 

: defender of the faith, and ſo forth. I cauſed the plaint to 
be recorded, which is in the ſame court, without the writ 
of our ſaid ſovereign lord the king, between A. B. and 


C. D. in a certain plea of treſpaſs on the caſe done to the 


aid A. by the ſaid C. as it is ſaid, wherein the ſaid C. 
complaineth, that falſe judgment hath been given againſt 
him in the ſaid county, which ſaid plaint appears in a cer- 
tain ſchedule! to this writ . - and I have the ſaid 
record before the juſtices within written, at the day and 
place within mentioned, under my. ſeal, and the ſeals of 
four lawful knights of the ſame county, of ſuch who were 
preſent at the ſaid record; and I have prefixed the ſame day 
to the parties within written, that then they 9 be there 
teady to proceed in the ſaid plaint, as ſhould be juſt ac- 


E. F. Sheriff. 
dA | The 


43 Dale ame. 


Attheninth countycourtof O. P. Eſq; late Sheriff of the coun. 
ty of Berks, held at Abingdon in and for the ſaid county, the 
Iz ch day of October, in the twentieth year of the reign of 
our ſovexeign lord George the third, by the grace of God 
of Great Britain, and fo forth: And in the year. of our 
Lord one thoufand ſeven hundred and ſeventy nine, before 
. H. I. K. L. M. and others, free fuitors of the faid court, 
came A. B. in his proper perſon, and complained againſt 
C. D. of a plea of treſpaſs on the caſe, &c. And he found 
een 7 for proſecuting his ſaid plaint, to wit, John Doe 
And Richard Roe; and puts in His place John Dixon his 
attorney, aguinſt che ſaid C. of the ſaid plea, and it is 
granted to him. And thereupor it is commanded to Thomas 
Wall, bailiff and miniſter of the faid court, that he put by 
ſurety, and ſafe pledges the faid C. ſo that he may be at the 
next county court, before the ſaid fuitors of the ſaid court, 
at Abingdon aforeſaid, to de held the fifteenth day of 
November, in the twentieth year afoteſaid, to anſwer to 
tde faid A. of his ſaid plea, the ſame day is given to the 
i K nere org! HD OE 1 1 


At the tenth county court of the ſaid late Sheriff O. P. Eſq; 
held at Abingdon, in and for the ſaid county, the fifteenth 
day of November, in the twentieth year of the reign of 
Hur ſovereign lord George the third, by the grace of God 
+ of Great Britain, France and Ireland, king, defender of the 
faith &c. and in the year of our Lord one thouſand ſeven 
+ hundred: and ſeventy nine, before I. K. L. M. and others, 
free fuitors-of the faid court, came the ſaid A. by his 
attorney aforeſaid, and offered himſelf againſt the ſaid C. 
of his plea aforeſaid; and the faid Thomas Wall, bailiff 
- and miniſter of the faid court, now certifies to the ſame 
court, and returns to the ſaid court, here the ſaid precept, 
to him in form aforeſaid directed, and that he had put by 
fureties, and ſaſe pledges, to wit, John Denn and Richard 
Renn, the ſaid C. that he might be here at this day to 

anſwer the ſaid A. of the plea aforeſaid, as it was command- 
ied to him; upon which the faid C. being ſolemnly required, 
came here in his proper perſon to anſwer the ſaid A. of 
the plea aforeſaid; puts in his Read Peter Blake, his 
attorney, againſt" the ſaid A, of the plea aforeſaid ; and 
1 n the: faid A. prays a day to declare againſt the 
aid C. in the ſaid plea here, until the next county court, 
„to be held in and for the ſaid county, at Abingdon afare- 


dict es vie, be thirteenth, day el, Decembgr, in the 
| e 100 5 DEI 01.544 39 ther 
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On the tenth day of January, in the ſaid twentieth 
and he hath it, &c, The ſame day is given to the ſaid A. 
| here, &c. And at the twelfth county court of the ſaid 
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"ba him, &c, and. the ſame day, 18 given; to the ſaid 2. 


FAY ' 'S 


Wonne. Mngdei $03 11 23990, ion 4 "5 
And at the eleventh county court of the ſaid late Sheriff, held 


at Abingdon aforeſaid, in and for the ſaid county, the thir- 


teenth day of December, in the twentieth year of the rejigu 
gl our ſovereign, lord George the third, by the grace, &c. 
and in the year of our Lord one thouſand ſeven hundred 
and ſeventy nine, before W. S. T. R. and others, free 
AER, of the ſaid, court, came, as well the ſaid A. as 


the ſaid C. by their attornies aforeſaid; and hereupon the 
ſaid A, then declares in the ſaid plea, in form following, 


that is to ſays the county court of the ſaid county of Berks, 
Lat wit, * r PRE 

"paſs upon the caſe, and there are pledges of proſecution 

to wit, John Doe. and Richard Roe. And whereas che 
fame A. B. by John Dixon his attorney, complains, that 
whereas the ſaid C. D. [here inſert the whole declaration. ] 


And the faid C. by Peter Blake his attorngy, defends the 


complains againſt C. D. of a plea of treſ- 


wrong and injury, when, &c. and prays leave to imparl 
thereupon here üntil the next county court, to be held in 
and for the ſaid county, at Abingdon aforeſaid, to wit, 


year, 


late Sheriff, held at Abingdon, in and for the ſaid county, 
the tenth day of January, in the twentieth of the reign of 
our ſovereign lord George the third, by che grace of God, 


Kc, and in the year of our Lord one thouſand ſeven 
hundred and eighty, before W. S. T. P. S. R. and others, 


free ſujtors of the ſaid court, came, as well the faid A. as 


"the ſaid C. by their attornies aforeſaid ; and thereupon the 


ſaid C. as before, defends the wrong and injury, when, &c. 


and fays, Ke. here inſert the plea, &c, and replieation, if 


it was at the ſame court, if not then a continuance till 


"iſſue was joined, ] And the ſaid A. doth fo likewiſe. 


Therefore it is commanded to Thomas Wall, bailiff and 
miniſter. of the ſaid court, that he cauſe to come here at 
the next county court, to be held in and for the ſaid 

county, at Abingdon. aforeſaid, to wit, On the th da 
ebruary, in the twentieth year of the reign aforeſaid, 
twelve good and lawful men of Abingdon aforeſaid, -and 
within the juriſdiction, of the ſaid court, by whom the 
truth of the matter might be better known, and who are 
neither of kin to the ſaid A, nor to the ſaid C. to make a 
| certain 


e dt rut be 
' certain of che country, between the parties of the 
. faid . 2s well the faid A. as the ſaid C, be. 
ah tween whom the conteſt is, have put themſelves upon that 


; the ſame day is given by the ſaid court here, as well 
e Giid A. as te the ſaid C. here, &c f 


And at the thirteenth county court, of the fa lite Geri, 
held at Abingdon aforefaid, 'in and for the county ore. 
mai, the ſeventh day of February, in the twentieth 
we reign of our ſovereign lord George the third, by th 
v8 of God, &. and in the year of our Lord one Wu. 
feven hundred and eighty, before I. D. T. P. S. R. 
— others, free ſuitors of the {aid court, come as well the 
aid A; 2s the ſaid C. by their attornies aforeſaid. And 
tte faid Thomas Wall, bailiff and miniſter of the faid 
BY returned his faid precept of venire faczas to him in 
aforeſaid, directed in all reſpects, ſerved and executed. 
ſaid jury, in fotm aforeſaid, impanelled, being 
| * required, eome, and twelve of them, to wit, 
K. &c. &c. who, to ſpeak the truth of, and upon 
Car cate here being choſen, "tried, and 
the faid court, thereupon their oaths ſay, that the 
bad C jy far inſert the verdict] and aſſeſs the damages of 
the ſaid A. by occaſion of the iy remiſſes, — his 
7 © coſts and charges by him about his fait in this reſpect laid 
Out to ſhillings, and for thoſe coſts and charges 6 pence. 
> -Th&rebae, 1 it is conſidered by the ſaid court here, that mm 
"aid A. ſhould recover againft the faid C. his faid dam 
"coſts and charges, to 30 ſhillings and 6 pence, aſleſſ by 
= 5 the fail jury, in form aforefaid; and alſo 54 8e e hol 
2 pence to the ſaid A. at his requeſt, by the faid ifs 
adjudged, for his increaſed coſts and charges; which faid 
coſts and charges amount in the whole gk, 45. 8d. and 
te ſaid C. in mercy, &c. 


And at the firſt county court of me E. F. Eſquire, the pre- 
ſent Sheriff of the county of 0 aforeſaid, held at 
Abingdon in the fame county, the 7th day of March, i in 
the year aforeſaid, before I. K. T. R. W. S. and O. M. 
— Jawful knights of the ſame county, I cauſed the fail 

plaint, e and judgment, between the parties 

_ aforeſaid, to be Peta as the writ hereunto annexed 


requires; in teſtimony whereof, as well I the faid Sheriff, 
as the ſaid I. K. T. W. S. and O. M. who were pre- 
ſent at the ſaid record, have cauſed our feals to be hereunto 
"Dat the day and place laſt above-mentioned. 
Aron E. F. Eſq; Sheriff 


Upon 
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Df Falſe Judgment, 411 
Upon the return of the writ, the plaintiff in error muſt 
aſſign his errors in the following manner: 
And hereupon the ſaid C. fays, that falſe judgment is given 

unſt Bum in the Protein 1 in an .* ; 
ne is to ſay in this, that in the ſaid declaration, the faid 

record above ſpecified, there is not any poſitive allegation 
that the ſaid A. doth complain againft the faid C. for the 
fad ſuppoſed breach of promiſe in the ſaid declaration 
. ſpecified, but the ſame is only alledged by way of recital ; 
and alſo in this, that it doth not appear, &c. [and ſo on, 
 Teciting the errors as they appear on the record.] And ſo 
,the ſaid C. ſays, that in the ſaid court, of the ſaid county, 
fualſe jud ent hath in divers inſtances being given againſt 
the fd in and upon the faid plaint; he prays that 
te ſaid judgment, for the faid defects, and for others in 
the laid record appearing, may be reverſed, annulled, and 
utterly made void, as being falſe and erroneous; and that 
hs ſaid C. may be reſtored to every thing which he has 
loft on occaſion of the faid judgment, and that the faid 
juſtices here may proceed to the examination of the ſaid 


premiſſes. | 
1 The ſerjeant's or counſel's name 
who ſigns it. g 


And the faid A. B. fays, that there is no error in the pro- 
ceedings aforeſaid, nor is any falſe judgment given againſt 
the ſaid C. D. upon the ſaid plaint ng in the ſaid 
record above ſpecified ; and he prays that the faid juſtices 
; here; may proceed to the examination of the ſaid record, 
and to the reformation and correction of the falſe judg- 
ment, if any ſuch, may be formed, or appear to be given 
therein, Kc. | 
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1 N Habeas 


Corpus is a writ. for bringing the body of hi 7 
who is impriſoned, before the 2 cum cauſe 4 Of 
tionis, and is the proper "remedy wherever a perſon is re- 
Aer of his liberty by being confined in a common ga] 
* ＋ | Co 15 n! 915 
or by a private perſon, whether it be for a criminal or a ciyjl 
ale, to have his body and cauſe removed to ſomè ſuperior 
uriſdiction, which hath authority to examine the 5 of 
Fuch commitment ; and on the return thereof, either bail, 
diſcharge, or remand the priſdner. Yaugh. 136. | 

Of chis writ of habeas corpus there are various forts, wiz. 
The babeas corpus ad ſubjicienduon, which iſſues in criminal 
2 Alfo, the habeas corpus ad deliberandum et recipiendun, 
another writ iſſuing in criminal caſes to remove a perſon to 
the, proper place, where he committed an offence, to be 


Alo, the habeas corpus ad rſpondendum, which iſſues where 

has a cauſe of action againſt a perſon (already confined 

. cauſe of action accruing within an inferior juriſdiction) 
to charge him with this new action in a ſuperior court. 

75 1 corpus ad ſatisfaciendum, which iſſues after a 
udgment. | | | | 
f Butt the writ of habeas corpus, of which it will be necef. 
ry to treat here, is that of e ad faciendum et reci- 
prendum, which iſſues only in civil caſes, and lies where a per- 
550 k ſued and in gaol, in ſome inferior juriſdiction, and is 
Willing to bave the cauſe determined in ſome ſuperior court, 
hath junction of the matter. This writ is uſuplly 
Called an habeas corpus cum cauſe, and is grantable at all times 
of common right, whether in term or vacation, without 
any motion in court; and upon the delivery thereof to the 
c Meer or court below, it inſtantly ſuperſedes all the proceed - 


. n 
But an habeas corpus, where a party is committed for a 
enen ur, 
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Ot ethe Wirit ot Habeas"Cojpis, 4¹3 


Of the HaBras CorÞus AD FACIENDUM 
4 - ET\/RECIPIENDUM. ; 


THE court of Common. Pleas as well as the King's Bench, 
+ has a general juriſdiction to grant writs of habeas corpus 
in all caſes whatſoever ; but if, upon the return of ſuch writ 
to the court of Common Pleas, it appears that the body 
in cuſtody for any criminal matter, that court cannot take 
nizance of it. See Mood's caſe. 3 Wii. | va 
he writ of habeas corpus is engroſſed on a five ſhilling 
ſtamped piece of parchment, which is made out upon a note 
given to the office, and in B. R. is ſigned by the ſigner of 
the writs; in C. B. by the Prothonotary, who take fees to the 
amount of ſux or ſeven ſhillings. - | 1 
In ſuing out the writ, care muſt be taken to ſtate the a 
of the court, or perſun to whom it is to be delivered, wi 
accuracy. | £0 
Ihe liberty which every defendant had, againft whom 
an action was commenced in an inferior court, of removing 
it into a ſuperior court at, Veſiminſter to be determined | 
was formerly very much abuſed; as it was uſual for a de- 
ſendant to ſue out a writ of habeas corpus cum cauſa, and 
keep the ſame in his pocket till iſſue was joined, the ju 
ſworn, and the plaintiff below had actually given his evi- 
dence, and then to produce the writ, and ſuſpend all further 
proceedings; by which piece of knavery, the defendant, 
from a knowledge of the evidence produced by the plaintiff, 
had an opportunity of making a better defence hereafter, 
when the cauſe came to be tried. But to prevent this 
abuſe for the future, by the 43 of Eliz. c. F. it is enacted, 
That no. writ of habeas corpus, or other writ ſued forth by 
any perſon whatſoever, out of any of her majeſty's courts 
« of record at 3 to remove any action, ſuit, 
« plaint, or cauſe depending in any inferior court, havin 
4 juriſdiction thereof, ſhall be received or allowed by the 
«judges or officers of ſuch court wherein or to whom 
& ſuch writs ſhall be delivered, (but they may proceed there- 
&« in, as if no ſuch writ were ſued forth or delivered) ex- 
« cept, that the ſaid writ or writs be delivered to ſuch judges - 
or officers of the ſaid court, before that the jury, which is 
to try the cauſe in queſtion, and the party that ſued forth 
« the faid writ, or for whoſe benefit it was ſued forth, have 
appeared, and one of the aid jury ſworn to try the ſaid 
« cauſe,” | | 
And by the 21 Fac. 1. c. 23. / 2. it is enacted, © That 
no writs of habeas corpus, certiorari, or other, writ ar 
| 8 


* 
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forth to remove any action or ſuit commenced in any 
de inferior court, having juriſdiction thereof, ſhall be allowed 
87 by the ſteward, judges, or officers thereof, unleſs deliver. 
ed beſore iſue or demurrer joined in the ſaid cauſe fo de. 
« pending, ſe as the; aid iſſue or demurrer be not joined 
« within fix weeks next after the arreſt or appearance of the 
te defendant to ſuch action or ſuit. Wo 
And by ſed. 3. If any ſuch action or ſuit ſo as aforeſaid. 
commenced in ſuch inferior court be removed by any 
* writ, ox proceſs, and afterwards remanded back by writ of 
ve procedends or other writ, that then the ſaid action or ſuit 
5 never afterwards be removed or ſtayed before judg. 
ment, by any writ out of any court whatſoever.” 
And by je. 4. it is enacted, . That if in any action or 
& ſuit, not concerning any freehold or inheritance, or title 
<« of lands, leaſe or rent, be commenced or depending in 
© ſuch inferior court of record, it ſhall appear or be laid 
in che declaration, that the debt, damages, or things de- 
& manded, do not exceed 5/. then ſuch action or ſuit ſhall 
not be ſtayed by any writ whatſoever, other than writ of 
error or attaint.” | 2 919 
And by theſe#, 6, it is provided, © That this act ſhall ex- 
tend only to ſuch inferior courts of record, and for ſo long 
4 time only, as there is or ſhall be an utter barrifter' of three 
& years ſtanding at the bar 2 inns of court, ſte ward or 
« under- ſte ward, town-clerk, judge, or recorder of ſuch in- 
4 'ferior court, or aſſiſtant to the judge or judges of the 
6 fame, as ſhall not be an utter barri er of that ſtanding, 
aud there preſent, and not of counſel in any action or fuit 
< there depending , | TI 0 
Aſter this ſtatute was made, an expedient was hit upon by 
fome knaviſh defendants to render the fourth clauſe thereof in- 
effectual; which was, by ſetting up a fictitious action againſt 


— n PIs 8 . EE 


_ 


On ſhewing cauſe againſt a procedendo to the borough court 
of Port/mouth, it was urged, that they had tried the cauſe auth: 
out the preſence or utter barrifter of three years Handing: [The 
cauſe was tried before an attorney, who was deputy to the Judge 
of the court, who was of more than three years ſtanding.] It 
was held, that by the ſtat. 21 Jac. 1. ſuch utter barriſter ought 
in all events to be preſent at the trial. Procedendo denied; 
and rule to Web Fanley v. M Connell. Barr. 
Rep. 4 fl. 515. | | * N 8 ; 
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Of the 'HaBras Corpus Ap FACIENDUM 
ET RECIPIENDUM. 


themſelves, (when the ſuit below was under 51.) for a pre- 
tended demand of 5 /. or upwards, and then bring an habeas 
corpus thereon, which writ removed all cauſes againſt them 
in that court; and thereby, notwithſtanding this clauſe, the 
ſmaller action under 5 4, was removed into the ſuperior court, 
to the prejudice of many poor plaintiffs, who, for want of 
means to carry on a ſuit in the ſuperior court, were obliged 


oſten to deſiſt from proſecuting, and ſubmit to the loſs of 


their demands. | | 

But by 12 Geo. I. c. 29. / 3. to prevent ſuch practice in 
future, it is enacted, That the judges of ſuch inferior 
e curts of record, as are deſcribed in the ſtatute of Fa. 1. 
« may proceed in ſuch actions commenced as are therein 
4 ſpecified, which appear or are laid not to exceed the ſum 
, of five pounds, although there may be other actions againſt 
c ſuch defendant, wherein the plaintiff's demands may ex- 
* ceed the ſum of 51.” 

The ftatute of 12 Geo. 1. c. 29. empowers the plaintiff, 
upon an affidavit made and filed that his cauſe of action 
amounts to ten pounds or upwards, to arreſt the defendant b 
proceſs out of the ſuperior courts.—And where the cauſe 2 
action amounts to farty ſhillings or upwards, within the 
juriſdiction of inferior courts, to arreſt the defendant by pro- 
ceſs: out of ſuch inferior courts. But this being found very 
inconvenient, and prejudicial to the lower claſs of people, by 

ing it in the power of any one to whom they were in- 
debted in forty ſhillings, within the juriſdiction of the Mar- 
fralſea, or other inferior court, to arreſt and impriſon them, 
the flat. 19 Geo. 3. c. 70. extends the former part of the 12 
Geo. I. c. 29. to inferior courts ; ſo that neither in the ſuperior 
or courts, can any one now be arreſted, or held to 
Jhecial- bail, unleſs by proceſs founded on an affidavit duly 
made and filed in the court, that the cauſe of action amounts 
to ten_pounds or upwards, —But to prevent inconveniencies 
and delay to plaintiffs proſecuting for ſmall debts in ſuch in- 
terior courts, by the . ſtatute, 19 Geo. 3. c. 70. it is 
further enacted, That no cauſe, where the cauſe of action 
© ſhall not amount to the ſum of 10/7. or upwards, ſhall be 
* removed or removeable into, any ſuperior court by any 
«* writ of habeas corpus, or otherwiſe, unleſs the defendant, 
* who ſhall be deſirous of removing ſuch cauſe, ſhall enter 
into a recognizance, with two ſureties, in double the ſum 
© kid in the court from which it is to be removed for payment of 
the debt and coſts, in caſe judgment ſhall paſs againſt _ 
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Of the Hanzzas Corpus AD 'FACIENDUM 
ET.,RBCIPLENDUM; When:grantable, and to 


what Places. 
2 þ 
Pr. Reg. 
e ee whe — of che Mir balſa court, or 
in ſwe miles of London, may be granted 
— or term time; returnable immediately; but if the 
Aae corpus beUireted to any other Sheriff, or court farther 
diftant, it muſt he returnable ut a day certain in court, un- 
leſs i be de dealer over a priſober in diſcharge of his bail. 
Prat LJ. B. . 
But nveibichftatidingy the above rule in both"courts, it was 
held in B. N. in the caſe of Doctor Bettefevarth v. Bell, Burr. 
401. — That fuch writ of habeaf rorfts ad Faciendum et 
directed to a gaoler, He. of am out county, may 
be returnable before 2 and inimedia#, as well as on 2 
certain in term. And it was there ſaid, that the above 
e, Mich. 1654. was fallen — ſiker' into difuſe. 
The writ of haber corpus being «prerogative writ, lies by 
the common law to any part of the — s domimlons, for he 


umme 


Ach. 1654. ſeci. A writ of babeas corpus to 
— * eee: 


ought to N an ccount why ſubjects are im- 
dr whe 17 Cro. 6c $43 It lies to 2250 
and Guernſey. 15 3 _— SF Berwick ld 

counties palatine. Ka. A And to the 


marſbes of of - Wales, as 7 9992 to other courts which derive 
their Hes om the king, as all the courts exerciſing 
_ Juriſdidtion 9 i s, dominions do; and chat it being a 
prerogative writ, 2 not come within the rule brevis,:d+- 
mini regis mon currunt, &c; for that muſt be undetſtood of 


* 2 Rol. Abr. 69. POO; 
. Witherley. © bn | 


But” an Wnt! .es $54 Lil d, 


jendum does not 
he do wwe cinque bs rg at the ſuit 572 e Vide Ke Bac, 
* and authorities there cited. 3 Jol. 4. 


: £4 * 
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4 * 
The Form of the Writ of HABRNASG — 
AD PFACIENDUM'ET RECIPIENDUM. 
1 form of the waited goon: cum canſ le. 


GEORGE the. third, Ve. To the [deſcribe the thetif, 
, 1 8 — r 
X Sb, e command vou have the 
dach — — — in | 
s it is ſaid, by whatſoever name he may be called, in the 

— gong bo — — ; 
and detai the ſaid C. D. — — 
beloved William earl of = ok chief juſttce, aſſigned 


ta hold pleas in aur court before us, or if in C. B. before Sir 
rake knight, our chie of ic of he Bench) a : 
uate in Serjeant”s in Chancery-lane, 


| 8 . —— —„ Z a 
day certain in term] immediately after the receipt of this 
our writ, to do and receive all and ſingular thoſe ow 
which our {aid chief yuiticeſhall then and there conſider, of 
bim in 6 mme. wan 


. — 


If the writ be Nun before the chief juſtice, any 
wit or. deck of the court may commit the defendant to the 


— the fees foes paid upon ſuing out the writ, and ſealing 
the fame; "fees are paid in the inferior court to the Sheriff; o 
judge thereof, for the allowance of the writ, for the — 1 
teref; for the number of cauſes there happen to be"agai) 
be deſendant in ſuch inferior court; Tc. Alf fees paid upon 
the warratie te the bailiff to bring bim up, and to the gadler 
wideliver him, beſides the fees te "the judge $ chambe 4 | 
or if it is * in Court to the ſecondary, crier, 
ee eee e BY pour 
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[ 
Of; the; HABA Corpus An FACIENDUMy of 
+;/B/T\RECIPIENDUM;/ and: herein of returning W . 


; the Writ, Sc. 1 th 


ME wit et, habras, corpus; immediately upon being 
; E ſerved, ſuſpends. the power of the inferior — — 
if ey proceed afterwards, the proceedings are void, and 
eoranm non judice. 1 Salk. 352. Cro. Car. 261. 2 Jones 209. 
- RR e ods 4 ks Bran wine ty Fe 7 
8 AQ 4 — corpus to the town court of Nottingham, was de- 
Rvered to the proper officer in open court, to remove a plaint 
ſrom that court before trial, yet the court below went on to 
the trial; and defendant moved for an attuchment againſt the 
Sheriff, for procteding to trial after habeas corpus delivered, 
and rule made to ſhewcaule. '' On ſhewing cauſe it appeared, 
that the iſſue was joined 27th of April, and the habeas corpr; 
was not delivered till May, fo the court below was warranted 
to proceed [vide 21 Fac. 1. ante.] And the rule was diſ- 
char arnes, 221. anne er 
The record itſelf is not m_—_— babeas corpus as it is 
by certiaruri, but remains below; and the return is only a 
hiſtory of the proceedings. pee 
The writ:muſt be returned by the ſame perſon to whom it 
directed; and where the writ. was awarded to a Sheriff, 
who before the return left his office, and a new Sheriff was 
made who returned languidut, the court held the return not 
3: but it ought to be returned by the two Sheriffs; by 
the old Sheriff that he had the body, and had delivered it to 
the new Fad x 3 en Ga. Soon N have re · 
turned at. Peck v. Crefſett.. Paſ. 26 Car. 2. 
The wit muſt be returned, otherwiſe, an alias and pluric 
goes ; and ater that, .an/attachment..,. , ., |, 
A defendant being in cuſtody of the Sheriff of 2 
brought his habeas corpus to be removed to the Fleet, an 
- "+ tendered it to the Sheriffs, with. ſeven guineas, (exceeding 
- 26: der mile) which the Sheriffs refuſed to accept, inſiſting on 
10. On which the defendant moved for an attachment 
Wen Aggainſt the Sheriffs; which, on ſhewing cauſe was made ab- 
+ ſolute. Barnes, 377+ Aan 
xz It was held, that a Sheriff upon an habeas corpus is not 
- | bound to bring up the priſoner, unleſs reaſonable charges be 
| _ tendered him. Cox v. Dowl. Hil. 20 C 21 Car. 2. 
| But in Hopmarn v. Barber, Stra. 814. It was held ſince, 
= * that an officer muſt obey the writ of habeas corpus, though 


| 2 them. 1 But 
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Of the HABEAS Corpus AaD'FACIENDUM 


ET RECI EN DUN, and herein of returning 


the Writ, Ge. A 


But chen the court will not, upon his being brought u 
order him to be turned over to the priſon of the court, ti 


the officer is ſatisfied his charges for bringing him up. Vide 


Stra. 08. . | 
fart corpus cum cauſa went to the Portreeve of Yeovil 
in Somerſetſhire, who returned, that Before the coming of the 
writ the party was bailed; and the plaintiff's counſel moved 
for à better return; and it was ruled, that he ſhould make a 
better return; for though the body be bailed, he ought to re - 
turn the cauſe—and the body cannot be bailed after the writ 
received. Salmon v. Slade, Hil. 25, 26 Car. 24. 


An habeas corpus went to the ſtannary court, to which an 


inſufficient return was made, and therefore diſallowed. Et 
fir cur. The warden of the ſtannaries muſt be amerced, and 
you may go to the coroners and get it affeered, and eftreat 
it; and an alias habeas corpus muſt go for the inſufficiency of 
te return to the firſt, and upon that the body and cauſe muſt 
be removed up; if another excuſe be returned, we will 
grant an attachment. Salk. 3 . 214 | 

Where an habeas" corpus is directed to an i 
and the fteward has liberty to proceed by the 21 Fae. L. c. 23. 
yet the writ muſt be returned with the ſperial matter, or 
the perſon to whom it is directed will be in contempt. 
(arth. if | 4-44 | » 4 188 s 1 

| — an habeas corpus is properly ſued out, ſo as to ſuſ- 
pend the proceedings, it is ſufficient for the to whom it 
$ directed, to return generally the cauſe for which the party 
i in cuſtody with the body; but where the habeas corpus ts 
regular, or the court proceeds afterwards, they muſt return 
the whole ſpecial mattenr. | & 1316 

On an habeas corpus to the Mayor, &c. of Hertford, to re- 
move a cauſe out of the court of that borough. - They re- 
turned, and ſet out their charter, empowering them to hold a 
court, &c. as far as was neceſſary. Then the action againſt 
defendant, [which was on ſimple contract to plaintiff's da- 
mage of 9 J.] the judgment by default, writ of -enquiry, final 
judgment, the award of a ca. ſa. the return and commitment 
of defendant in execution . gaoler. And they more- 
orer returned, that the writ of habeas corpus did not arrive till 
iter interlocutory judgment ; that defendant on che arrival of 
the writ was not in _—_ and that he did not on the y_ 

| ö e 2 F 


nferior court, 


ib Df the Tarit of Dadeas-Cowus, 


Of tte HAREAS Corners nbi 
ET RRCIr ENUM, and herein of returning 
the Writ, Se. ö 380 If 501 


xival of the writ; or W en alder hail tothe 
court? — Try of 'the debt and | coſts; according to the 
Katute 19 050. 3. c. 70% / 5 6. {the cauſe of action not 
amounting to 187 and he being deſirous of removing it. 
Defendant: was drought in Eafter term before Ar. Juſtice 
at chambers;-but the 3j obſerving the return. thus 
at,” and that this was a new caſe on the ſtat. 19 Ges. 3. 
; defendant to be brought up in court. When defen- 
dant was brought up, and d below 
moved to have him remanded. Et per tot cur. He muſt 
be remanded- — counſel objected to the return 
as too ſpecial and dong. Sed per cur. The return is proper, 
and would not have ood otherwiſe. Ihe court pro- 
ceeded after: —— writ; and for want of bail, ac- 
:  Eording to the'Ratute,'the writ did not ſuſpend the proceed- 
1 — were forced, therefore, to make a ſpecial re- 
—— — bu, 
— his motion on deſendant's irregularity. Et per 
7. Be it ſo; let the coſts be taxed, and the amount there- 
of inferred in the rule to remand him; whereby the gasler 
Dee $7 quonſque the coſts are paid. Danes vo Grant 
n 22 Ce 
e — — of: U- 
ol ep procedendo, becauſe the action was 
"for" — ntiff — which is not actionable elſe- 
| | heres Pho" be defendant's counſel alledged, that. neither of 
© the Red in London, nor were the words ſpoken there. 
per Halt, ch. juſt. If the words were not ſpoken there, 
the Plaintif ſhall not have a procedendo, for the words may 
* 2 Rot he. Gy. i every where, by laying. them in London. 
* * duk 70 
in a like in Letden, before declaration, an habe 
corpus was brought to remove it into B. R. to which the 
2 © Sheriffs returned generally, bar af ſueb @ court came the plain- 
"ff ind lia his certain plain againft the defendant in a pies 
2 on the caſe, 10 the. damage of 500 l. 20berenpon — 
* — — — hat 
return à proce was Fr a a 
- the aon r 
"+ ationable in London, and not elſewhere ; — 


3 ra would-loſs bene f 
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0 BTURECIPIENDUM; and-hercin: nns 
the Writ, &c. | / 


and by this means all ſuch actions would ot ad, 9 an 
aMidavit' was produced, in which plaintiff, depoſed, that 
the only cauſe of action was ut ſupra. Fer Halt. It does 
not appear by this return, what was the cauſe of action, 
The declaration itſelf ought to be returned upon the habeas 
tur pus, and then the court would ſee what the cauſe of action 
was. And if the writ was delivered before the plaintiff had 
declared, yet he ought immediately to have entered his de- 
clarution, that it might be returned upon the writ... For all 
the proceedings in this caſe of a cu/tom ought to be returned, 
& well as in an action upon a lye-lat-²ƷfGu Afterwards the re- 
turn was amended, and then the court granted a pracedends. 
— — v. Gerte. Cartb. 75. 
dan babeas corpus. to the Sheriffs of London, they 
returned an action on a bye-law,, with a penalty; and then 
it was moved to have the return filed. Pen Holt. 1. If a 
record is once filed here, it can never after be remanded, 
either in the term it is filed, or any other. — d. The re- 
cord itſelf is never removed by bab. corp. the return is 
only an account of the pr and when it is re- 
moved the plaintiff muſt rms met 927 
dant in cuftodia mareſchalli, &c. zd. The hab. carp... im- 
mediately ſuſpends the power of the court below, „The 
_ in this caſe may be filed, becauſe the very record. is 
— — — — will not be filed; of conſequence 
'2"(proceflendo may be granted, becauſe it will- not ſend | 
— any record filed, but only remove the ſuſpenſion. 
re ag the writ being filed, A Saran was d- : 
2. N | 
0 MA ͤ —— covert, as, ſole trader, may 
not be removed by habeas corpus from the city ,courts. 
Ky v. Vaux and wife. Eaft.. 16 Geo. 3. C. P. 2 BWackſ. 
1060. 
a writ of habeas corpus is made returnable immediatt, it 


— — be returned the ſame auh. and the 


ht up immediately. 

d rule, Mich. dn all writs. of habeas corpus 
85 to any Sheriff or officer of an inferior court, at 
above the diſtance of miles from 2 if made re- 


; * *gorp. cum cauſa, The ſubſtance of the return was the action 


322 bt the dütrit vt Habe Corptis, 


Of the HaBEASs Corpus AD rAciznpun 
ET RECIPIENDUM, and herein of returning 
the Writ, &c. 1 W fl 


terme, in order, if bail be required thereon, the plaintiff 
may be enabled to declare of the fame term, and the de- 
fendant ſhall be obliged to plead to iſſue as of theſe terms, 
Io that the plaintiff” may try his cauſe the next aſſiges, if he 
thinks fit; or in default of pleading, that judgment may be 
entered againſt defendant of the fame term, if rules to plead 
are given in due time.” 5 Fl 

And if the habeas corpus is ſued out in Hilary or Trinity 
terms, 'or the beginning of the vacations of thoſe terms, 
the writ muſt be made returnable the firſt or ſecond return 
of the ſubſequent terms, viz. Eafter or Michaelmas, or 
the plaintiff, on ſummons before a judge, may have a pra- 
cedendo. 

After interlocutory, and before final judgment in an in- 
ferior court, an habeas corpus cum cauſa was brought; be- 
fore the return of the writ the defendant died, and a proce- 
dendo was awarded; becauſe, by the 8 & g V. 3. c. 11. the 
plaintiff may have a ſcire facias againſt the executors, and 
proceed to judgment, which he cannot have in another 
Court; and by this means he would be deprived of the effect 
. of his judgment, which would be unreaſonable. Salk. 352. 

A cauſe was removed, after interlocutory, and before final 
Judgment, by habeas corpus, and a procedendo was refuſed, 
| e this is not within the words of the act 21 Fac. 1. 
c. 23. which are, that the habeas corpus, certiorari, &c. ſhall 
not be received or allowed, but that the inferior judge 
may proceed; except the writ be delivered to ſuch inferior 

judge, &c. before iſſue or demurrer joined in the cauſe, (fo 
as it be not joined within ſix weeks after the arreſt or ap- 
pearance of the defendant.) And the practice having been to 
allow the habeas corpus, if delivered before the jury are ſworn, 
the court refuſed a procedendo. Burr, Rep. 4 pt. 758. but ſeg 
Pratt. Reg. C. P. 217. cont. | 

© Motion for a procedendo to a borough court, the habeas 
corpus to remove the cauſe having been brought after inter- 
locutory judgment : and the court of C. P. held the habeas 
corpus too late, and made the rule for a procedends abſolute, 

Barnes, 221. 3 4. 

The Lord Mayor, Aldermen, and Sheriffs, of London, 
moved to -amend their return of defendant's writ of hab. 


between 


Of the HABNASs CoRPus Ap FACIENDUM 
ET RECITIEN DUN, and herein of returning 
the Writ, Se. 4 7 . 


wy — 


made abſolute. 
Barnes, 23. 
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Of che Hapzas Corpus 4 Factexnut 
„Er Rino M, and herein of Bail upon 
uch Writ. N 


N alh. caſes where ſpecial bail is required in the court 
* EO i the: caule is remoyed/by habcas corpus either into 
B. R. or B. Period hi muſt be put in above on the re- 
 moyal, chough the dcht is under 100. except the defendant 
N  executars: or auuniater. Regs Hil. 2 Fac. 2. 
. Ih ve is the old rule—but now, by the 19 Geo. 3. 
, ag n one can be arreſted or held to ſpecial bait in any 
 inferige court, without an affidavit made and filed that the 
Aue of schon amqunts to 104 or upwards ; it follows, 
that-whete. the debt is under 10%. and the defendant is not 
arreſted below, there he Would not be obliged upon removal 
to find hecial. bail above. But to defeat the advantage that 
ne taken of this, by removing the cauſe in order ty 
lelay che plaintiff, the ſame ſtatute provides, that no action 
in an inferior court, not amounting to 104. or upwards, 
ſhall be removed by habeas corpus, c. unleſs the defendant 
| Venter into a recognizance, with two ſureties, in the court 
elow, in double the . which the action is brought, for 
pat. of the debt and coſts in caſe judgment ſhall pas 


An heir, executor, or adminiſtrator, although he has put 
in hail below, ſhall not, — put in bail above to 
pay the condemnation money; yet he ſhall put in bail 
above to appear to a new bill or original, within two terms, 
but not after. But if debt is brought 2 an executor, 
on 2 Judgment ſuggeſting a deævaſtavit, he ſhall give bail, 
| 4 — action is in the debet et detinet. Vide Salk. 98. 
11 4 es > Ai | 
No to be tende or put in an habeas corpus, 
until the habeas corpus, and the — for whick bail is = 


put in, be returned, to the end that it may appear for what 


cauſe the defendant. is detained, and bail may be taken, and 

the. habeas; corpus and hai duly filed. Mich. 1654. Pa. 

A defendant. who has removed a cauſe from an inferior 

. court into B. R. or C. B. is not of courſe obliged to put in 
ſpegial bail there; but it lies with the plaintiff to compel him 
ſo to do. In order therefore to get bail to the action, the 
Plaintiff, immediately as he diſcovers that the cauſe is re- 
mpved, ſhould take out a rule, or order, from the chambers 


of one of the judges of the court, for a procedends. to rem and | 


anon Sod cu ggog Sers ISAF 


a+ 


28 


A ot i wy oo 


4. i 1 


T TS x. ww ww ry. wr 


— 


- « vw vw 


F__ LES 


© 4178 88 


o 


Derthe'Taric ofHavea#Toipis, 425 
of the Hazras CokPus AD FACIENDUM 
- ET |RECIPIENDU My and herein bf Bail upon 

ſuch Writ. an 
the cauſe; unleſs good bail be put in within four days next 
after notice of the rule (if in term) or within fx days next 
after notice of the rule, [if in vacation] and then ſerve a 


/ 


copy: of ſuch rule or order on the defendant, or his attorney; 


and unleſs bail be put in accordingly,” a procedendo may be 
A e (on a- 5% 200 E. | 

An action was brought in the ſheriff of London's court 
againſt ttb partners, one brought an Haber corpus, and put 
ix bell r d oy. And = proce bel, Med for 
it was granted: for otherwiſe, the plainitiff would be difabled 
to go on in either court. Fry v. Carey. Stra. $27. 
+: Habeas corpus to remove a cauſe out of an inferior court, 
and on ſearch plaintiff's attorney found bail; but the habeas 
corpus: not being returned and filed, the bail fignified no- 
thing, and therefore he carried the cauſe back by procedendo, 
of which defendant complained to the court; but it was 
ruled, chat the defendant cannot put in bail till the habeas 

pus be returned. Maſters v. Bruges. Mich. 20 Car. 2. 

I common bail only is neceſſary, the attorney for the de- 
fendant fills up a common bail- piece to the habeas corpus 
and return, and files the ſame at the judge's chambers on che 
return of the rule, and gives notice of having filed the fame 
th the qlaintiff's attorney. | . 
If ſpecial bail is required, the deſendant upon ſervice of 
the rule for bail engroſſes a bail-piece, and arinexes the fame 
to the habeas corpus and return; and then takes the bail to 
the judge's» clerk, who will take their acknowledgment, to 
whom is paid in term 6s. 6d. in vacation 7. 6d. aud 
then notice thereof muſt be given to the plaintiff's at- 


An B. N. if ball be taken in the abſerice of the" plaintiff,? 


ot his attorney, the ſame is taken de bene eſſe ; and if on due 
notice in writing of the names and places of abode of ſuch 
bail, the time when put in, and before whom, no exception 
thereto be taken by the plaintiff in twenty-eight days after the 
putting them in, the bail-piece ſhall' then be within 
. next after the end of the twenty-eight days.” Mich. 
10 Car. a. 94 v1 | | I : 
In C. B. if bail be taken de bene ee, and on notice being 
given of the names and places of abode of the bail, the time 


ven put in, and before whom, no exception” thereto be 


| ſes are to be depoſited; but the 


* 
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Of the HABRAS Corrpus AD; FACIEXDUM 
BT RECIPIENDUMy and herein of Bail upon 
ſuch Writ. 8 


taken in twenty days, the bail-piece ſhall be filed within four 
Mays Lon after the expiration of the twenty days. Hil. 13 & 
14 % 1 47 ' n . 

And unleſs the bail, in caſe of no exception within time, 
be not filed within the four dayt, a procedendo may be granted 
| a certificate that the bail is not filed. Same rules. 
f the plaintiff diſlikes the bail put in, he ſerves the de- 
:fendant's attorney with another rule or order for a procedends, 
unleſs better bail be put in within four days after ſervice 
thereof, whether it be in term or vacation. In term this 
rule coſts. 15. in vacation 2 5. ; FE 

I this rule is ſerved. in vacation time, in B. R. the prac- 
tice is, for the defendant's attorney to give notice only 


Within the rule, that the bail will juſtify. on the firſt day of 


the enſuing term. 0 my | 
But on ſervice of ſuch rule in vacation time in C. B. it is 
uſual to juſtify within the four days before a judge at his 
chambers, for which 2s. is paid; and on the day of 
the term juſtify in court. | . 
- The practice is exactly the ſame as to notices of bail, 
exception thereto, and juſtifying bail on habeas corpus, as in 
ther caſes, for which refer to the firſt vo. | 
When bail is taken of a priſoner in cuſtody, the judge's 
clerk in C. B. is to deliver the bail to the prothonotary to be 
Aled, if aſſented to; and for that e the prothanotary's 
priſoner is not to be diſ- 
charged until the bail be aſſented to, or the plaintiff over- 
ruled in open court to accept the ſame upon examination. 
Adich. 1654. Hil. 13 14 Car. 2. | 
If the defendant is an actual priſoner in an inferior court, 
and brings an habeas corpus to remove the action into a ſu- 
,perios court, the | habeas corpus will not diſcharge. him out 
of cuſtody till bail is put in above and perfeQted ; therefore 
it is the better way, to gain the defendant his liberty, to 
put in bail below, and then remove the cauſe into the ſupe- 
rior court, if he would have it there determined. 
If a cauſe is removed by habeas, corpus out of the Marſbal- 
Ha, or other inferior court [ London excepted] and the bail 
delow offer to be bail above, the ing cannot except to 
them, but is compellable to take them, becauſe he might 
but did not except to them bew. But it is otherwiſe in 
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kr RECIPIENDUM, and herein of Bail upon 
ſuch Writ. | 


a cauſe from London, for the ſufficiency of the bail there is 


at the peril of the clerk, and he is reſponſible to the plain- 
tif; ſo that the plaintiff has not the liberty of excepting 


againſt them, and the clerk is not reſponſible if they be de- 


ficient in the court above, though he was in London. Salk. gy. 

A cauſe was removed by habeas corpus, in vacation time, 
and the bail put in on the removal ought to have juſtified on 
the firſt day of the enſuing term : [a rule having been ſerved 
on the defendant for a r unleſs better bail] and 
the bail not having offered themſelves the firſt day of the 
term, a procedendo was ſued out to remand the cauſe. On 
the ſecond day of the term the bail came and offered to 


Juſtify, but were then too late ; however, a rule was ob- 


tained to ſhew cauſe, why the grocedendo ſhould not be ſet 


aſide; But on ſhewing cauſe the rule was diſcharged, for 
it was ſaid, that ſhould this rule be made abſolute, it would 


operate as a ſecond habeas corpus, which can never be granted 
after a cauſe is once remanded by a procedendo. Anon. B. R. 


1778. The counſel offered to pay coſts of the procedenda, 
but nevertheleſs the court diſcharged the rule. 

May 20th, 1742, an habeas corpus, returnable immediat?, 
was lodged at the palace-court to remove a plaint into C. B. 
and e further was done in it till 20th of Nov. when 
the plaintift ſerved the defendant with a rule to put in bail. 
Defendant inſiſted, that the plaintiff ſhould have ſerved ſuch 
rule within two terms after the hab. corp. brought, and was 
now too late. But the court held, that if the defendant 
had put in bail upon the hab. corp. without ſtaying to be 
forwarded by a rule for bail ; and the plaintiff had not de- 


clared within two terms after bail put in, the cauſe would 


then have been out of court; but the rule for bail is not 
limited to any particular time: accordingly, the rule to ſhew 
_ why proceedings ſhould not be ſtayed, was diſcharged. 
Barnes, 90. 

If 2 be removed into B. R. by habeas corpus, and puts 
in bail, the bail are liable to all other actions, as well as 
that for which they become bail, at the ſuit of the ſame 
plaintiff mentioned in the return of the habeas corpus, where - 
in he ſhall declare againſt the ſaid defendant within two 


terms next after: but ſee the next caſe. 
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Fr RECIPIENDUM, and herein of Bail upon 


uch Writ. 7 
ITbe defendant was arreſted by proceſs out of an inferior 1 
court, in 4 plen of: 5 on the. caſe; bail was given, the * 
_ plaintiff declared, and the cauſe was removed by habeas cor- 8 
5 and' then the plaintiff delivered two declarations, one ' 
e Per Hale. If a plain- te 
tiff has declared b. the habeas corpus delivered, the fo 
bail ſhall be ſpecial only as to that action, and ſhall be If 
common to the other: but if no declaration before habeg; an 
corpus, then the bail put in upon the babeas corpus ſhall be te 
ſpecial baib to all actions of the plaintiff agginſt the defend. | 
Ant of that term; and the plaintiff cannot declare before the de 
Tabea corpus allowed. v. Newton," Hil. 25, 26 Car. 2. BY 
7 4 Ga 
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Of the Ha BRASS Cox US AD FACIENDUM ET 
RECIPIENDUM, and herein of Declaring. 


TH E record itſelf is never removed by. þabeas 
but remains below, therefore the plaintiff muſt 2 
d novo; and the declaration is exactly the ſame as in other 
caſes! and if in B. R. he is ſtated to be in cuftodia mareſchalli, 
Salk. 382. | bol | | 

The plaintiff muſt declare before the end of the ſecond 
term after the return of the habeas corpus, otherwiſe theꝰ de- 
fendant is not bound to accept a declaration. And notes 


If the habeas corpus is returnable in term, that term is oue 3 


and the plaintiff muſt declare before the end of the ſ 
term. Vide Hutton v. Stroubridge. tra. 63x: | I 
There is no limited time for the plaintiff's getting an or- 
der for a procedendo, unleſs bail be put in. rnes, 90. 
But if the defendant puts in bail in time, and the plainti 
does not declare in two terms, the cauſe is out of court. 

If a cauſe is removed by habeamcorpus out of the courts of 
Canterbury, Southampton, Hull, Litchfield, Pool, or other 
counties where the judges of 1 prius ſeldom go, if the 
action be tranſitory, it muſt be laid in the county of Kent, 


Hampſhire, Yorkſhire, Staffordſhire, or Dorſerſpire, or other 


county in which ſuch city or town lies, and the recognizance 
18 wa taken 2 Mich. 1654. 

When a defendant has removed his cauſe into the ſuperior 
court, and perfectèd his bail, he cannot ſign a nonpros, for 
want of a declaration, as the plaintiff is not in court till he 
has declared, and the cauſe is ſuppoſed to be removed againſſ 
his inclination, | 
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JF. = cauſe be removed out of Londen or Middlſex, the 


Marſbalſea, or any other court within five miles of | 
Wha "9 


Londin, in Hi "Trinity term, and bail is put in, and 
mme plaintiff declares in London or Middleſex, and delivers 
is declaration fix days before the end of the term, the de- 
fendant ſhall three ' days before the eſſoĩgn day of the 
fubſequent tetm, that the plaintiff may enter the iſſue if he 
will; but if the plaintiff does not deliver his declaration 
Ar days before the end of the term, the defendant ſhall hay 
an imparlance till the next term. "Vide 1 Ad. 1. 
And if a cauſe is removed. out of any court, except in 
Zondon or Middleſex, the Marſhalſea, or other court within 
five miles of London, and the plaintiff does not declare in 
London or Middleſex, but in ſome other county, and delivers 
his declaration at 'any time” before the end of the terms of 
Hilary or Trinity, the defendant is bound to plead by the 
time the rule is out, that the plaintiff may try his cauſe 
at the aſſizes, if he thinks proper; and for want of a plea 
in due time, judgment may be entered againſt him. 8 
And if a cauſe is removed by habeas corpus returnable in 
Michaelmas term, and the plaintiff declares in London or 
Middleſex, and delivers his declaration before craſtinum ani- 
marum, the defendant muſt plead to trial the ſame term. 
So, upon an habeas corpus returnable in Eafter term, if the 
plaintiff declares in London or Middleſex, and delivers his 
declaration before menſem Paſchæ, the defendant muſt plead 
to trial the ſame term. Salk. 515. * | 
But if the declaration is delivered after theſe reſpective 
times, and yet fix days before the end of either of theſe 
terms, the ndant, wherever the action is laid, fhall 
plead three days before the eſſoign day of the ſubſequent 
term; and if not delivered fix days before the end of either 
of theſe terms, the defendant has an imparlance until the 
next term. - 
The above was the practice before the 5 & 6 Geo. 2. but 
5-1 B. R. Tr. 5 6 Geo. 2. and Mich. 3 Ges. 2. 
= . 


On all proceſs returnable the i or ſecond return i. e. 


before the * third return] of term, if the plaintiff declares 


Inn nag 


N 


third return of term, A 
1 


* And by Reg. 7. 7 Geo. 3. On all proceſs returnable the 
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in London or Middleſex, and the defendant lives within 
twenty miles of London, the declaration may be delivered 
' with notice to plead within four days after delivery, and the 
defendant ſhall plead within that time; and if the plaintiff 
declares in any other county, or the defendant lives above 
twenty miles from Landon, the declaration is to be delivered, 
with notice to plead in eight days aſter; and if the defend- 
ant does not plead in that time, à rule to plead having 
been given and expired, and a demand in writing of a 
plea having been made, the plaintiff may ſign judgment. 
Hut a declaration muſt be delivered four days before the 
end of term, excluſive of the day of delivery, to have a plea 
of that term. 1 2 
Since the making of the above rules, ſome have proceed- 
ed upon an habeas corpus according thereto, as if upon a 
cept: corpus; Whilſt others have adhered to the old practice, 
as to pleading upon an habeas corpus before- mentioned. 
A plea in abatement muſt be pleaded within the four days, 
as in other caſes of pleas in abatement. Vide Pleas in 
Abatement in the Iſt vol. 

Debt againſt a feme ſole in the palace court, and aſter ap- 
pearance and plea pleaded ſhe married, and then removed 
the cauſe by habeas corpus; and after the plaintiff had de- 
clared againſt her above, ſhe pleaded her coverture in abate- 
ment, v7. that ſhe was married at the time the habeas cor- 
pus ſued out. And it was ruled a good plea, for the pro- 
deedings are de novo, and the court takes no notice of the 
e proceedings below. But the court ſaid, that if this matter 
ſe had been moved on the return of the habeas corpus, they 
ll would have granted a procedends : for though an habeas corpus 


— ,,,, «,, 


18 


8 


nt be a writ of right, yet where it is to abate a rightful ſuit, 
er the gourt may refule it. 1 Sal. 8. . 
he But nate: That coverture, after an action brought, 
cannot abate a plaintiff's writ. Ld. Raym. 1525. Stra. 
ut Ah .c ok | 3 
2. Though coverture before does, if the action is brought 
| againſt her as a feme fole, and an habeas corpus to remove 
e. a cauſe, is conſidered as the firſt commencement of the ac- 
res tion in the court above. 
Defendant, whil/t a feme ſole was arreſted in the palace 
1 court; and à day or two after the arreſt married, and then 


the removed the plaint by hab. corp, into C. B. and pleaded her 
d werture in abatement, Whereupon plaintiff obtained a rule 


4 ? . ; 
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to ſhew cauſe why the plea ſhould not be ſet aſide, which on 
counſel was made abſolute. \ Barnes, 355. 

An action was brought in the Sheriff's court of London 
and was removed by hab. corp. into B. R. the 6th of Nv. 
the firſt day of Aſichaelmas term. On the twelfth, plaintiff 
delivered declaration, and gave a rule to plead: On 
which, the defendant moved for an imparlance, and inſiſted 
the practice was the-ſame as if the action was originally 
commenced in this court, and cited Salt . where it 
was held, that on hab. corp. returnable in Michaslmas term, 
if che declaration be delivered before craſ. animarum, the 
defendant muſt: plead e try; but on a cepi e he. is 

to plead to enter. 

in Za rie bo deivured lets 
menſem Paſche, the defendant, on an habeas corpus, mult 
plead 70 try, upon a ceps corpus only ta enter. But the court 
in the principal caſe ſaid, —— the plaintiff 
in a worſe condition than he was in the court below, and 
therefore refuſed an imparlance. 1 i. 154. 

All ſubſequent proceedings to n. 
r e ere n 
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RBCIPLENDUM, and herein of granting a 
PROc EDEN DO. : 


T has been ſhewn before, in what eaſes the plaintiff is at 


liberty to remand the cauſe, upon the defendaiit's not 
complying, upon removing a ſuit commenced againſt him by 
hüben corpus, with the ſtatutes and rules of court made to 


rezulate the proceedings therein upon ſuch removal —as for 
nt putting in bail, where ſpecial bail is required; not juſtiſying 
bail in due time, when ſerved with a rule; not — — 


th the declaration deltuered, &c. 09 

A Proctuendo is a writ grantable by any judge of the court 
into which the cauſe was removed, upon application to one 
of their clerks at chambers. Which when engroſſed on a 


two ſhilling ſtamped piece of parchment, mult be ſigned and 


ſeuled.— Ihe writ is to this effect. 


GEORGE the third, . by the grace of God, c. To the 
Sheriff of —— ———— or judges of, &c. [ſtiling the 
court and judges thereof properly] greeting. Although 
we lately — our writ commanded you, that you ſhould 
have the body of C. D. detained in our priſon under your 
cuſtody, as it was ſaid, under ſafe and ſecure conduct, 
together with the day and cauſe of his being taken and 
detained, by whatſoever name the ſaid C. might be called, 
in the ſame, before owr right truſty and well beloved William 
earl of Mansfield, our chief juſtice, aſffiened to hold pleas in 
eur court before us, at his chambers, ſituate in Serjeant's 
Inn, Chancery-Lane, immediately after the receipt of that 
writ, to do and receive all and ſingular thoſe things which 
our ſaid chief juſtice ſhould then and there confider of him 
in that behalf; yet we, being now moved with certain 
cauſes in our court before us, command you and every of 
you, that in all plaints or ſuits again the ſaid C. at the 
ſuit of A. B. in our court before you, or any of you levied 
or affirmed, or before you or any of you now depending 
undetermined, you proceed with what ſpeed you can in 
ſuch manner, according to the law and cuſtom of England, 
as you ſhall ſee proper. Our faid writ to you thereupon 
br directed to the contrary in any thing notwithſtanding. 


Witneſs, &c. 


[ Stormont and Way.] 


N. 
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Of the HaBtas CoRPpUS AD PACIENDUM ET 
- RECIPIENDUM, and herein of granting a 
PROCEDEN DO. | 


VU pon carrying the writ of Procedends to the ſecondary of 
the court to which it is directed, and filing it, the court 
inſtantly reaſſumes the juriſdiction of the cauſe, which can 
never afterwards be taken from them again beſore judg- 
ment. And as the writ of Jaleas corpus removes all cauſes 
that were in the court againſt the defendant, fo the writ of 
Procedendo remands all back again, 


Ok Audita Querela. 435 


N audita querela is a writ to give relief againſt a judg- 

ment or execution awarded, or likely to be awarded 
againſt che party, by ſetting the ſame aſide upon ſome ground 
of injuſtice pointed out to the court. 

If there is any other remedy at law, either by plea or 
otherwiſe, an audita querela does not lay, except in one or 
two inſtances, in which the party has his election of this or 
another remedy. 

An audita querela is an action, and is in the nature of a 
bill in equity to be relieved againſt the oppreſſion of the 

laintiff. he writ {tates, that the complaint of the de- 
Eadant hath been heard audita guerela defendentis, and then 
ſetting out the matter of the complaint, it at length enjoins 
the court to call the parties before them; and having heard 
the allegations and proofs, te cauſe juſtice to be done be- 
tween them. 

It alſo lies to relieve bail in ſome caſes, and is a writ of 
a moſt remedial nature; and feems to have been invented, 
leſt in any caſe there ſhould be an oppreſſive defect of juſ- 
tice, where a party has a good defence, but by the ordinary 
forms of law had no opportunity to mak? it. But the in- 
dulgence now ſhewn by the courts in granting a ſummary 
relief upon * motion, in caſes of evident oppreſſion, has 
almoſt rendered the writ of audita guerela uſeleſs, and driven 
it quite out of practice. However, as there are a few 
caſes in which this muſt ſtill be the remedy, ſome ſhort 
account of the proceedings therein cannot be altogether 
unneceſſary. | 

Note: Where a party has a matter which he might have 
pleaded to a ſcire facias in his difcharge, and two xihils are 
returned and judgment againſt him, the court will relieve 
him upon motion, without putting him to an audita guerela : 


but aliter in caſe a ſcire feci be returned. Salk, 93. 


For it has been held, that relief may be granted on motiog 
in caſes proper for audita querela, where it is not grounded on 
foreign matter, as a releaſe, &c. Ld. Raym. 439. Barnes, 277+ 
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_ detendant having a releaſe after judgment and before exe- 
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436 _ Df Audita Querela. 
Out of what Court the Writ iſſues. 


AN audita querela ſhall be granted out of the court, 
where the record upon which it is founded remains 

or returnable in the ſame court. F. N. B. 105. b. ; 
And therefore, if a man recovers in B. R. or C. B. the 


cution, ſhall fue the audita guerela out of B. R. or C. B. 
where the record is. Lid. 
And if a recognizance is acknowledged, and there is a 
releaſe of it, and then execution be ſued on it, the p 
to be relie ved ſhall ſue his audita guerela out of the ſame 
court. bid. 
And ſuch audita guerela out of the rolls of the ſame court 
is judicial. Ibid. | 
But it may be original, and the party may ſue it out of 
Chancery returnable in the court where the record remains, 
Ibid. 
But it cannot be granted out of any court, returnable in 
the ſame court, where the record upon which it is founded 
is not there. 76:9. 
The writ of audita querela ſhall be allowed only in open 
court. 1 Bulſ. 140. 2 Bull. 97. 2 Show. 240. And on 
motion, by Trin. 9 Fac. 1. And therefore, when the cur- 
ſitor has written the writ, an allocatur ſhall be indorſed by 
the ſecondary in court. | 
So if it be irregularly granted, a vacat ſhall be entered 
upon the record. Ms. 354 | | 
If in a ſci, fa, on a judgment, defendant has a releaſe and 
omits to plead it, he not have an audita querela, Vide 
1 Will. 98. | | 
Nite + In an audita querela by two, the death of one ſhall 
not abate. the writ, ſor the ſurvivor is not to be reſtored to 
any thing he has loſt, but to diſcharge himſelf of the execu- 
tion; and thereupon, notwithſtanding the death of the other, 
he may proceed for a diſcharge in toto for himſelf, Vent. 34+ 


g Mad. 249, 
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Of proſecuting an AupITA QUERELA by the 
EFENDANT in the Suit. 


JT was faid before, that an audita querela lies to relieve the 
defendant after judgment and execution againſt him— 


and alſo that it lies to relicve bail when judgment *is had 


againſt them upon a ſcire facias to anſwer the debt of their 
principal ; but as the proceedings in the two caſes, ſome- 
what differ, I ſhall firſt treat of the audzta querela by the 
defendant himſelt. 

In all cafes it is uſual, that the plaintiff in an audita gue- 
rela be bailed, if he ſhews matter in writing for his diſ- 
charge, and the defendant be demanded whether he can 
gainſay it. 1 Nl. 133. 384. 2 Kol. 113. J. 5. 

If the plaintiff in audita querela has a releaſe or other 
writing upon which his audzta querela is founded, the ſame 
muſt be proved in court by the witneſſes thereto, before the 
writ of gudita querela can be allowed, or a ſuperſedeas granted. 
1 Sid. 351. Salk. 92. © 

And then, after proof of ſuch releaſe, &c. and allowance 
of the writ, if he be not in execution he may be bailed by 
the court, and on motion may have a fuperſedeas. Cam. Dig. 
1 val. 489. Salk. 92. 

But if the plaintiff in audita guerela be in execution, he 
cannot de bailed till the defendant plead to the audita querela. 
Comp. Att. 214. 

But where an 4 * was taken in execution, and brought 
an audita querela, he was diſcharged on clearly proving his 
infancy. Carth. 278. | | 

If an audita querela be founded on record, or the party be 
in cuſtody, the proceſs upon the audita guerela, when allowed, 
is a"ſcire facias.— But if the audita querela is grounded on a 
matter f fact, or the party be not in cuſtody, but only 
brought quid timet, the proceſs on the audita querela when 
Allowed, &c. is a venire facias; and on default thereto, a 
diftringas ad infinitum. Salt. qa. 

If brought by one in execution, the ſcire facias is the pro- 
ceſs. Carth. 303. | 

An audita querela is no ſuperſedeas of itſelf, and therefore 
execution may be taken out, unleſs a ſupeſedeas be actually 
ſued upon the allowance of the writ of audita querela. 
Salk. 92. 0 

If the firſt writ of audita guerela abate, upon a ſecond 
purchaſed, he may have another ſuperſedeas. F. N. B. 


104. R. 
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Of proſecuting an AvvitTa OQurRTLA by the 
DeFEnDANT in the Suit. 


If one in execution is admitted to bail upon bringing an 
eudita guerela, he muſt procure four perſons to be bail for 
bim. The bail- piece is in the following form: 


- | Eafter term, in the twentieth year of king 
| en George the third. 

To wit, C. D. of, c. is delivered on bail to 
proſecute, with effect, a writ of audita que- 
rela brought by him to be diſcharged of 
and from a judgment given againſt him in 
the court of our lord the king, before the 
Fing himſelf, at the ſuit of one A. B. for 
five handred pounds of debt, and for da- 
mages, cofts, and charges, to 
- * 


G. H. of, &a. 
N. O. attorney. 7. K. of, &c. | 


I 


and 
L. M. of, &c. F 
The condition of the recognizance. 
Y OU ſeverally acknowledge yourſelves to owe 4. B. the 
+  fum of one thouſand pounds— 


Upon condition that the faid C. D. ſhall proſecute his ſuit 
with effect, and if he ſhall be convicted or make default in 
the premiſles, that he ſhall pay the condemnation money, 
or you ſhall do it for him. | 

Are you content ? 


An audita querela lies not after judgment upon a matter 
/ which might have been pleaded before, but where the party 
was ed, and had no day in court to plead it, an 
eudita querela lies. Cre. El. 25. 2 
As if a releaſe be given after the day of niſi privs, and 
before the day in bank, the defendant cannot plead. it, be- 
cauſe there is a verdict already in the cauſe, and upon an 
Another plea; and therefore the cauſe is already determined, 
ſo that he is put to his ata querela to hinder the execution 
of the judgment. 2 Zito, 1143. 1174. ic 

1 | 
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Of proſecuting an AupiTA QUERELA by the 
DETEN DAN in the Suit. 


If on a judgment and a writ of error brought, the 
plaintitf in the original action brings debt on the judgmen 
and recovers a judgment thereon, and afterwards the 
judgment is reverſed on the writ of error, an audita querela 
may be brought for relief againſt the ſecond judgment. 

Sa, if an action be brought againſt A. for a treſpaſs com- 
mitted ſimul cum B. and judgment be obtained thereupon, and 
afterwards the plaintiff releaſe B.— J. may have an audita 
querela on the releaſe. | 

But if a ſcire facias was brought on a judgment, and the 
defendant has a releaſe and omits to plead it to the ſcire fa- 
cias, he ſhall not have an audita querela. HF 

Where a defendant had. matter which might have been 
pleaded to a ſci. fa. and has loſt the benefit of that by an 
award of execution upon a ſcire fect returned, he is eſtopped 
for ever, and can never have an opportunity to take ad- 
vantage thereof again : but if it was an award of execution 
upon two nihils returned, he may be relieved by bringing 
an audita querela : And the court will not even drive him 
to that, but relieve him on motion, unleſs the ground of 
his audita guerela be a releaſe, or ſome ſuch foreign matter, 
which ought to be pleaded. 

Judgment on ſcire facias, error coram vobis refiden. brought, 
and the aſſignment of error was a matter of fact, contrary 
to the ſuggeſtion of the ſci. fa. Iflue was taken and found 
for plaintiff in error; and it was then moved, that the judg- 
ment might be reverſed. Per Holt et cur. Error will not 
lie in this caſe, but an audita quere/a only; becauſe the fact 
aſſigned for error is in the ſuggeſtion of the rit itſelf, and 
not in any of the proceedings in the cauſe, Carth. 282. 

If one be taken in execution, and afterwards ſet at 
liberty by the plaintiff, and then taken again upon the 
ſame execution, he may bring his audita querela to be en- 
larged, for the execution was diſcharged ; and being once 
diſcharged, is diſcharged for ever, and ſuppoſes a ſatisfaction. 
Judgment for 500/. againſt the anceſtor who pays it, 


and dies, not having taken a releaſe or deed upon the pay- 


ment. Reſolved, that the heir may maintain an audita - 
querela upon this payment, though no deed or ſpecialty. 


2 Keb. 455. 


An adminiſtrator recovered in trover, counting of his 
own poſſeſſion after adminiſtration committed; but before 
execution the adminiftration was revoked, and the detendant 
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Of proſecuting an Aup1TA QUERELAA by the 
12 © © © DEFENDANT in the Suit. 


brought audita guerela, and adjudged it lay. For though of 
2 in his on poſſeſſion he had no need to name him- 
elf adminiſtrator; yet the goods here are aflets, and he 
is chargeable as executor de ſon tort, after adminiſtration re- 
ed for the goods ſo taken in execution.—So, where 
on and feme executrix recover, and the feme dies before 
execution, the baron ſhall not have ſcire facras. Vide 2 Hel. 
668. Cro. Car. 208. 227. 464. A 
be plaintiff had a verdict in treſpaſs againſt two, and 
after the day at nf prius, and before the day in bank, in 
conſideration of 101. releaſed to one of the defendants.— 
On which the other defendant after the day in bank, but 
beſore judgment entered, to take advantage of the releaſ:, 
ſued out an andita guerela, put in bail, and declared as of 
the judgment entered. The plaintiff in the original action 
to the declaration in awdita gucrela pleaded nul tiel record, 
on which plea the plaintiff in audrita gucrela moved, that 
the plaintiff in the original action might bring in the po/ca 
and enter the judgment, or that he ſhould do it for him. 
Per cur. Let the plaintiff in the original action enter his 
judgment within ſuch a time as of the day in bank, or let 
it never be entered, and let the ſuit on the anita querela 
ſtay. Renfere v. Meredith and Baker. Pa. 26 Car. 2. 1 
Mod. 111. | : 

The plaintiff, a ſeme ſele, married after the interlocutory 
judgment, and before czecuting the writ of enquiry ; and 
it was now moved to ſet aſide the writ of enquiry, and the 
inquiſition thereon taken. But refuſed by the court. And 
che defendant was left to his audita guerela. Punb. 283. 

The plaintiff, a feme ſol, between interlocutory and be- 
fore final judgment, married; and after the final judgment, 
the huſband and tue brought a ſcire facias thereupon, for the 
defendant to ſhew cauſe quare ex. non, Sc. And then the 
defendant moved to have the judgment ſet aſide; but the 


court refuſed to do it on motion, and put him to his audita 


querela. Bunb. 282. 

One lent money, and for fecurity accepted a judgment; 
the money was paid within a day or two aſter it became 
due, and the party gave an acquittance, and promiſed to 
acknowledge ſatisfaction, and this was proved before the 
ſecondary ; yet the plaintiff took the defendant in execu- 
tion, and he remains in priſon. Per cur. he proper re- 
medy is by audita gucrelu; but let the plaintiff appear here 
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Ot Audita Querels. 441 


Of proſecuting an AvDITA QUERELA by the 
DEFENDANT 1n the Suit. : 


2 — 1 
— — 8 
— 1 £ \ <4 


. — A 
— 2 


next term, to ſhew caufe why he ſhould not acknowledge 
ſatisfaction on record. Anon. Mich. 20 Cir. 2. 

If two executors ſue execution for damages recovered by 
the teſtator, where one hath releaſed, an audita querela lies 
againſt both, Rol. Ab. 312. ql ; 

if A. hath judgment againſt B. for coſts and damages; 
and releaſes to B. all exccutions, and after B. brings a 
writ of error, and thereupon the judgment is aFirmed, and 
further coſts given for the delay of execution, and A. takes 
B. in execution for the whole, upon an audita querela N. 
ſhall be diſcharged quoad the damages and firit coſts, but 
not quand the ſecond coſts. C. Fac. 337. Kol. Rep. 11. 

If two are bound in an obligation, jointly and ſeverally, 
and judgment is given againſt each in two ſeveral actions, 
one in banco, the other in auc regis, and after one is taken 
in execution in barco regis, and then an execution is taken 
in banco againſt the other by c/cgit, and lands and goods de- 
livered in execution thereupon; he that is in execution by 
his body in Hanes regis, fhail be delivered upon an audita 
querela, becauſe the execution upon an ezegit is a ſatisfaction. 


Hob. 2. Cro. Far. 338. 2 Bulſ. G7. Godb. 257. Rol. Rep. 
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But if A. and B. are bound in an obligation, jointly and 
ſeverally, and judgment given againſt each upon ſeveral 
/ actions brought, and both taken in execution, and after A. 
{ eſcapes, yet B. {hall not be delivered upon an audita guerela ; 
e for though the obligce may have an action againſt the ſheriff 
d for an eſcape, yet, till he is actually ſatisfied, the other ſhall 
not have an audita gucrela; nor the obligee be compelled, 
- whether he will or no, to take his remedy againſt the ſheriff, 
t, who may dic or be inſolyent. /74e Bac. Abr. 3 Voi. 599, Sc, 
C0 4 | 
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442 Pt Audita Querela. 


Of proſecuting an Aup1TA QUERELA by the 
BAIL to the original Suit, 


: W HEN. bail bring audita guerela to be relieved from à 


judgment or execution had againſt them to anſwer the 
debt of their principal; and the writ of audita gucrela is al- 
lowed, they have no occaſion to put in bail, unleſs the bail 
are in execution. ; 

Where judgment is had againſt bail upon a fon facias 
upon default of their principal, and afterwards the original 
judgment is reverſed, bail may be relieved by audita quere!a, 
for they have no other remedy, having no opportunity to 
plead it, 1 Rol. Ar. 308. | 
Judgment in debt againſt H. who died, not having ſatis. 
fied the debt or rendered his body, a ſcire facias illued againſt 
the bail; and after two nihils, execution was awarded, where- 
upon they brought an audita querela ; and becauſe no ca. /a. 
had been awarded againſt H. they had judgment. Cs. 
El. 597. 

4 exoneretur which had been ordered to be entered by 
the court was not actually entered on the bail-piece [by the 
omiſhon of the proper officer. ] But the plaintiff himſelf was 
apprized of the ſurrender ; though the attorney (wore, that 
he, the attorney, bad no notice of it.— The plaintiff's at- 
torney not being apprized of the ſurrender of the principal, 
aſued out ſcire facias's againſt the bail, who paid the money; 
but they were ſued into London, where the original cauſe of 
action was, and not into Middleſex, where the {urrender was 
made, and where the bail-piece remained. Upon both theſe 
irregularities, viz. the plainuft's being apprized of the fur- 
render and order of the court; and 2dly, The ſcire facias's 
being ſued out into London, inſtead of Midddleſex, it. was mov- 
ed, that the ſcire facias's might be ſet aſide for irregularity, 
with coſts, and the money reſtored, — The court were 
Clear as to both points, and made the rule abſolute for ſetting 
the ſcire facias's aſide, and reſtoring the money, but without 
4 9755 as awarding coſts would have been to no purpoſe the 
plaintiff, who was apprized of the ſurrender, being gone abroad; 
and the attorney, who was not apprized, not having acted with 


any deſign to oppreſs. Bond v. Jſaac. Burr. Rep. 4 ft. 409. 


Ot Audtta Ottereia, 443 
Of the Proceſs in AuviTa QUrreL a. 


T was faid before, that the proceſs upon an audita guerela is 

of two ſorts, v7z. a ſcire factas and a venire faciasg. 

The proceſs of ſcire ſucias is proper when the party ſuing 
the audita querela is in actual cuſtody, or when the writ it- 
felf is founded on record. 1 

The proceſs of venire facias is proper when the party is not 
in cuſtody, but only brings his audita querela quia timet, or 
when the writ itſelf is grounded on a matter of fact. Salk. 
92. Carth. 303. 

If the original ſuit were by original writ, there ſhould be 
fiftcen days at leaſt between the te/te and return of the proceſs 
flaed upon the allowance of the audita guerela, and muſt be 
returnable on a general return. | 

But if the original ſuit were by bill, (it ſeems) that fiftere 
days between the ze/ts of the firſt ſcire facias, and return of 
the ſecond ſcire facias, are ſufficient.—i. e. Seven days be- 
tween the tele and return of each writ, and not one ten, and 
the other five. 


And the writ ſhould be returnable on a day certain in 
term. 

But even if, the original ſuit were by hill, and the proceſs 
on the audita querela be a venire facias, I ſhould apprehend 
that there ought to be 2 days between the teſe and return 
of that writ; becauſe the ſeeond proceſs iſſuing upon default 
thereto, is a diſtrin gas. 
The defendant in the audita querela ſhould be warned to 


A. being taken in execution, brought an audrta - querela, 
teſted 21/f Nov. a ſcire facias iflued and bore teffe the 6th 
Nov. The defendant appeared and demurred, and ſhewed for 
cauſe, that the tete of the ſcire mn was before the audita 
querela, Sed non allocatur, for here the ſcire facias being but 
to compel the party to appear, and anſwer the audita querela, 
the appearance has helped the defect of the proceſs ; but upon 
a fcire facias upon a judgment it may be otherwiſe, becauſa 
another judgment is to be grounded upon it. Vaugban v. 
Lhyd, Hit 20, 21 Car. 2. 


444 Ok Audita Querela, 


Of Declaring, Sc. in AuDITA QERELA. 


* the defendant in audita querela appears upon the ſcire 
> facias, venire fucias, or diftringas, the plaintiff in audita 
gzerela declares; in which declaration the whole writ of au- 
ata querela is recited in the fame manner as in a declaration 
in ſcire facias, with a beginning to this effect: 


« OUR lord the king ſent to his juſtices, * aſſigned to hill 
_ Pleas before the king himſelf; his writ cloſes in theſe words, 
to wit, George the third, c.“ (and fo recite the whole 
Wit of audita guerela.) 


In the declaration in an audita querela, the better form is 
to recite the whole record of the recovery, or it may be re- 
cited generally, as Quad cum quidam A. nuper ſcilicet, Ec. 
implacitaſſet quendam B. c. ſuper quo he found bail, talrrerque 
in eadem curia noftra proceſſum fuit, quod prædictus A. recuperet, 
&c.” Co. Ent. $7. b. c. 

But if there is a variance between the audita querela and 
the record, the writ abates. F. N. B. 104. R. 

The declaration ought to comprehend only one gravamen, 

or at leaſt, if it mentions ſeveral, it ought to rely upon one 
only, otherwiſe it will be double. F. NM. B. 304. R. Cre. 
El. 809. Dy. 297. 5. And the plaintiff ought to ſhew him- 
ſelf aggrieved. la. 
In the entry of the declaration, after the writ of audita 
querela is ſet forth, the plaintiff ſuggeſts the gravamen, and 
prays to be diſcharged, &c. Afterwards is ſet out the award 
of the ſcire facias or venire, &c. and the recognizance of 
bail (if the plaintiff was in execution and delivered on bail) 
then the return to the ſcire facias, or venire, and the defen- 
dant's appearance. 

If the defendant confeſſes the matter alledged, the plaintift 
has judgment and diſcharge by confeſſion z but if the defen- 
dant denies it, the parties proceed to iſſue in fact, or in law, 
as in other caſes. 

No damages or coſts can be given to a plaintiff in an 
audita querela. See Dyer 194. 

If the plaintiff in audits querela be nonſuited, though he 
may have a new writ of audita querela, he ſhall have no ſu- 
perſedeas to ſtay execution. 


„ 


4 


- * This is the form of beginning in B. R. In C. B. the 
form is thus, OUR lord the king ſent to his juſtices of the 
Dach, Sc. 1 


e 


Df Audita Querela. 445 


Of Declaring, Cc. in AuDITA QueRELA. 
If the audita querela be brought while the money reco- 


vered on the firſt judgment remains in the hands of the 


Sheriff, 'and not paid over to the party, the court will make 
an order for it to remain there till the auita quer ela is deter- 
mined. But it ſeems, that if the money on the firſt judg- 
ment is paid over to the party recovering it, there is no re- 
medy for it. | | 
But by Windham, juſt. Where judgment is had in an au- 
dita querela brought — the former execution done, the 
laintiff in audita querela ſhall be reſtored to whatever he 
jolt by the execution, which the court agreed, being founded 
on a releaſe. Vide 1 Keb. 260. 245. 1 Sid. 74. 


* * | 
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| of the Judgment in AuDITA Querer A. 


BY the proceſs of wenire factas, the plaintiff in quite 
fuerela may have diſtreſs infinite till the defendant ap. 
pears. —Bur if the defendant does not appear and plead after a 
Icire facias, and two nihils returned, there thall be judgment 
againſt him . 
But if there is judgment after one nihil, it is error. R. 
Tru. 88. 
If the defendant pleads, and afterwards makes default 
upon the ſcire facias ad audieudum judicium, there ſhall be 
judgment azainſt him. 
I there be judgment for the defendant in an audita que- 
rela, before he have execution upon his firſt judgment, he 
may afterwards purſue his execution upon that. 1 /xt. 264, 
if the defendant in the firſt judgment was in execution be- 
fore the audita guerela, and in that there is judgment for the 
defendant, he ſhall purſue judgment in the audita querela, 
1 Vert. 264. 


And 


Df the Statute of Limitations. 447 


And herein of entering Proceſs on. the Roll to 
fave the Statute of Limitations, 


HE ſtatute 21 Fac, I. c. 16. / 3. for limiting perſonal 
actions, enacts, That all actions of treſpaſs guare 
clauſum fregit, all actions of treſpaſs, detinue, action ſur 
trover, and replevin for taking away of goods and cattle, 
all actions of account and upon the caſe, other than ſuch ac- 
counts as Concern the trade of merchandize between mer- 
chant and merchant, their factors or ſervants, all actions of 
debt grounded upon any lending or contract without ſpe- 
cialty : all actions of debt for arrearages of rent, and all 
actions of aſſault, menace, l and impri- 
ſonment, or any of them which be ſued or brought, 
ſhall be commenced and ſued within the time and limitation 

hereafter expreſſed, and not after, (that is to ſay; ) 
Actions upon the caſe, (other than for ſlander) actions 
for account, actions for treſpaſs, debt, detinue, and replevin 
for goods or cattle, and actions of treſpaſs guare r 
uch 


fregit, WITHIN $IX YEARS next after the cauſe of 
ations or ſuit, and not after : : 

And actions of treſpaſs, of aſſault, battery, wounding, 
impriſonment, or any of them, WITHIN FOUR YEARS next 
after the cauſe of ſuch actions or ſuit, and not after: 

And actions upon the caſe for words WITHIN TWQ 
YEARS next after the words ſpoken, and not after.” 

And by ſect. 7. it is provided,“ That if any perſon or 
perſons that is or ſhall be entitled to any ſuch action of treſ- 
paſs, detinue, action ſur trover, replevin, actions of accounts, 
actions of debt, actions of treſpaſs for aſſault, menace, bat- 
tery, wounding, or impriſonment, actions upon the caſe for 
words, be or ſhall be at the time of any ſuch cauſe of action 
given or accrued, fallen or come, within the age of twenty- 
one years, feme covert, non compos mentis, impriſoned or be- 
und the ſeas ; that then ſuch perſon or po ſhall be at 
liberty to bring the ſame actions, ſo as they take the ſame 
within ſuch times as are before limited after their coming to 
or being of full age, diſcovert, of ſane memory, at large, and 
returned from beyond the ſeas, as other perſons having no 
ſuch impediments ſhould have done.“ 


— 


A foreigner, who reſides always beyond ſeas, is not bound 
by this ſtatute, as the exception is general, and may reply tho 
ſact to the plea of the ſtatute. 2 Black. Rep. 723, : 

| This 


443 Oft the. Statute ot: Limitations; 


And herein of entering Proceſs on the Roll to 


fave the Statute of Limitations. 


This ſtatute bars the plaintiffis ation if he do not cop 
merce ĩt within the time therein expreſſed; or if diſabled at 
the time the action accrued, if he do not commence it with. 
in the limited times aſter the difability temeved from him- 
ſelf—but the 4 & 5 Far, c. 16, /... 19; entitles the plaintiff, 
in caſe the defendant is beyond la at 4 time the action ac- 
crues, to bring his action within the limited time, accord. 
ing x) the ſtat. 21 Fac. 1. after the e ſhall be te- 
turned, 

Both the flatutes of 21 Fac. 1. & 4 & 5 Aun. are expreſs 
that the party to be excuſed m 1 bord the | ſeas. And 
therefore the ſtatute of limitations extends to perſons in Sca- 
land; 75 they are not beyond the feas. King v. Walker, 1 
Blackſ. R 286. And nd 2 plaintiff living in Scot- 
land ſhalt be barred of his action, if He does not commence 
it within the time ſpecified by the ſtatute. 

Alatitat is 5055 to avoid the ſtatute of limitations, with- 
out a bill of Middiefex prev: gh far .—9S0 is 2 capias with- 
out an original. Macalf v 
Ni. Pri. 151. Vide Stra. 736. And a capias is good evi- 
dence of a Peg ori 55 
Geo. 3. C. P. 2 Bleckſ. Rep. 925. 

An. attachment of pi cs (though informal in being made 
on a general return) is a ſufficient commencement of an 
action, to avoid the ſtatute of limitations. Leadbeater 7. 
Markland. H. 17 Ges. 3. C. P. 2 Blackſ. Rep. 11 

And a latitat fued in vacation, will by Rin of oe fave 
the limitation of time, unleſs the defendant in his reiner ſet 
out I day on which the /atitat iſſued. Lambert v. Wite- 
ley, E. 8 X. B. Vide Ld. Raym. 432, c. 386. 880. 
5 558. For the true time of ſuing out a latitat may be aver- 

againſt the tee of it. Johnſon v. Smith, x Black. 


215. | 
Ae bal out with a view. to avoid the Haun of 
limitations, muſt be carried to the Sheriff's office, in order to 
be returned with a un eff inventvs, alter which. . 15 
tered on a roll in this manner: 


As Mt of the term of the He 
Earl of 


« Moaddleſery to wit. The Sheriff. i>- commanded to take 
C. D. and. E. F. if they may be found in his bailiwick, 


Trinity. Witneſs, William 


6nd keep them dah, b that he may hare their holes 


urrowes,' 14 Geo. 2. Ball. 


Lender v. Moxon . M. 14 


- 


OF 
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Of the Stutate or Liriifations, 44 


And herein of entering Proceſs on the Roll to 
ſave thie Statute of Limitations: 


e lis the Eng ar Neige, en Wieſt net, 
after tide weeks fol the day 27 che Hoy 12 to 
anſwer A. B. in a plea of treſpaſs, and to have then there 
this precept. By bill. Stormont and Way. At which day, 
before our lord the king, at Vęſiminſter, came as well the 
aforefaid A, B. in ** | rſon, and offered himſelf 
againſt the faid C. D. a 1B. in the plea aforeſaid ; and 
the Sheriffs, namely, Thomas 1 and Evan Pugh, 
Eſquires, Sheriff of the county of IX aforeſaid, re- 
| turned, that the aforeſaid C. D. and E. F. are not, nor is 
either of them found in his bailiwick, | ** „ 
* 5 | oll. 


| This entry of a Hille Middleſex will ſerve to illuſtrate the 
practice upon other proceſs, for if the proceſs ſued forth be 
a latitat or attachment of privilege in B. R. it muſt be ſet 
forth upon the roll, with the return, in the ſame form 
and ſuch proceſs, when returned, muſt be taken to the ſiguer 
. of the writs in B. R. to file the ſame, and the roll carried 
to- the clerk of the judgments to be entered and docquet- 
ted; the plaintiff's attorney making out a docquet paper in 


4 this manner : 


» 
» 


* 
Je Entry of William Lyon, gentleman, one, Oc. 
* Mildleſex, to wit. Entry of a bill to fave the ſtatute be- 
tween A. B. plaintiff, and C. D. and E. F. defendants. , 


ve 9 4 4 Returnable, &fc, 

ſet Ante f a —— T Rall. 

te- If in B. R. the proceſs ſued forth is an original or capias, 
0. the thereof, with the return, muſt be made out ac- 
er- cordingſy, and docquetted, ſuch proceſs when returned bei 

1,0 il it the ler 4, oY | * 
gf So, in C. B. if it be an original or capias, the ſame muſt © 
of e fled with the fi/zzer, and the roll carried in and 


with the clerk of the judgments. 
If a Sldindff would take advantage of proceſs ſued out in 
this manner; upon the defendant's coming into court aſter- 
vards, and pleading the ftatute in bar of the action, the plan- 
tif muſt ſhew that he has continued the writ to the time of 
the action brought, and muſt ſt forth that the firſt writ was 
turned. For if the defendant plead non n r 
ick, un ante erbibitionem bille, and the plaintiff tenders an iſſue 
— 4 — -H iſſue be taken; the plaintiff cannot giv 
: 01. . 


e the 
Geg latitot 


450 Ot the Statute of Limitations, 


And herein of entering Proceſs on the Roll to 
ave the Statute of Limitations, | 


{atitat in evidence; for a lajitat may either be the commence. 
ment of the action or only proceſs to bring the defendant 
into court; and as proceſs it may be ſued out before the 
cauſe of action accrues, Bull, Ni, Pri, 1 2. | 
o that the plaintiff to ſuch lea, in of tenderin 
iſſue, ſhould reply a {atitar, gut at ſuch a time, 0 
ſhew the ſame returned ; then continue che ſame in his rc- 
plication to the praceſs on whlch the party comes in; aver. 
ring, that the firſt proceſs ſued out and returned, was ſued 
put with a view to exhibit-his dill, or declare for the ſame 
identical cauſe of action; and that the ſame was ſued ou: 
within the time limited by the ſtatute. 1D an 
The continuances in ſuch caſe, where the plaintiff i; 
driven to ſhew the writ continued may be upon the 
roll at any time. 
Neither the king; nor eceleſiaſtical perſon, are within the 
ſtatute of limitations. 11 Rep. 7a OV 
if one ſues out an original, or takes out a latitat in à per- 
ſonal action within the time limited by the ſtatute, and upon 
his latitat hath a non eff inventus returned by the Sheriff, and 
Enters his writ upon the roll, and files it, though he doth not 
declare againſt the party within the time limited by the ſta- 
| tute; the action ſhall be fajd to be brought in due time. 2 
Fent. 192, 193-259 © © n 
' If an action is properly cammenced in an inferior court 
aithin-the fix years, and the defendant removes it by habeo; 
corpus into the King's Bench, the ſtatute of limitations will 
be no bar to the plaintiff in the King's Bench, though fix 
years were elapſed after the cauſe of action accrued, and be. 
fore the removal of the ſuit into the King's Bach. Bruin. v. 
Chapman. Aich. 16 Car.'2. 1 Sid. 228. 1 Lev. 143. Vi 
La. Raym. 1427. That is, if plaintiff replies the ſuit below, 
and ſhews that to haye been within the fix years. 2 Salk. 424. 
In aſſumpſit, defendant- pleaded the ſtatute of limitations, 
and the plaintiff replied that defendapt was a parliament man, 
: and tha plea was overruled ; becauſe one may file an 
original againſt a parliament man, and continue it down 
Without any breach of privilege, here being no actual mo- 
R perſon or eſtate, and that this ſhould be fo 1s 
of. abſolute pecaitgs in order to ſave the bar of the ſtatute ; 
for ſuch caſe not being provided for by an exception, the 
aintiff would be barred of bis action, though he could not 
fe «nongia "Pot t11:-Mod; 145: EI Salk. 512. Chotw, 
99. 137. Ld. Raym. 1113. 
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Where PAIN TIFr ſhall recover Coſts. 


- T common law, caſts man litis were generally in- 
A Ldduded in the damages given by tne jury; but as they often 
amitted to give adequate damages, it was enacted, that, 


Jr demandant in affize of novel diſſei- 

Mine lu writs / mort d'quncefer, caſinage, 

«, alel and>beſail, ſhall have damages. And 

G demandent ball have the * coſts of t je 
g urit Purchaſed, together with the dama- Stat. of Glanc. 
Kenz and this act ſhall hold place in all 6 Edi. 1. c. 1, 
«caſes where the p necovers damage. 
« And every perſon ſhall render damages . 

„here land is recovered againſt him, 

upon his own intruſion, or his own act... 


* 7 
34 awe 


| 


This ſtatute only — coſts in thoſe actions mentioned in 

it, and thoſe other actions, in which the plaintiff before the 

mw making of. it recovered damages; ſo that, where damages were 

zon not recoverable before, no coſts are hereby given.—And 

and though. a ſubſequent act gives damages, where none were 

not recoverable before; yet, if cos are not alſo given, no coffs 
ſhall be recoverable. 

For inſtance, in waſte againſt tenant ſor life, years, or in 
dnver, treble damages are recoverable by the Stat. of Glouc. 
(64 but 10 cofts; becauſe waſte did not lie before, againſt 
— and no co/ts are given by that act upon recovery 

mages. { 51 
80 Mm. 2. e. 5. ſ. 3. gives damages in quare impedit, and 
darrein nh — — there is no mention 
of coe, coſts are not recoverable, becauſe damages were not 
given therein, before the above Statute of Gloucgſter. 

do no cg in an action on 5 Edw. G. c. 14. of engroſſers. 
do no ett in an action on 1 & 2 P. & M. c. 12. for 
Giving-a diſtreſs out of the hundred.  _ 

So no cgſtt in an action of ſcand. mag. becauſe ſuch action 


aon, makes no mention of coſts. 
11 5879 1 N 


a - 
1— 1 


20 511 1 i #7 @ 


5 Cope meant by this or any ſubſequent ſtatute, are the ex- 
he Htit, ſuch as ſhall be allowed upon taxation of coſts by the 


naler or pratlunatory; but plaintif is not to be allowed money 
pended on account of himſelf, or for the loſs of his own time. 


Ge 2 £2 80 


Gd not lie at common law ; and the ſtatute which gives ſuch 
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432 Col 
Where PLAINTIFF ſhall recover Coſts, 


"ys no af in formedon, or on a writ of right, becauſe n no 
damages recoverable therein; nor are damages. given therein 
by the Stat. of Gloucefter, 

So no cofts in an attaint.: 

But where a certain fum' is * by a ſubſequent ſtatute, 
to a party injured in an action wherein damages were reco- 
. yerable — the fatute of Gloucgſter, the plaintiff ſhall alſo 
— cofts, though coſts are not mentioned in ſuch ſubſequent 
ſtatutes as in ED e on the riot act, 
1 Geo. 

So if uch fabſe bſequent ſtatute give double or trebl damages 
in ſuch action, oe A be 45514 „ ar trebled high 
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Ot Eofts, 453 

Where Pr AIN TIFF ſhall have no More Cos s 

th DamaAces,.if the Damages found are 
under Fox TY SHILLINOS. 6 

« F upon any perſonal action, not being for 71 

« 1 a e or . of land, —ͤ— 

« ccrning the freehold or inheritance of 


lands, nor for any battery, it ſhall be “ cer- 


« tified by the judge before whom tried, Elia. e. be 
44 Flas Tü es recovered; ſhall ft: 4 | 


« not amount to 40 ſhillings or above, the n 


«plaintiff ſhall have no more coffs; than tko hid 


« debt or damages recovered.” 


By perſonal actions, the ſtatute means ſuch actions as debt, 
aſſumpſit, aſſault, treſpaſs de bonts, and the like actions; but not 
treſpaſs where the intereſt or title to land might come in 
queſtion, though collaterally ; as in a juſtification by a bailiff 
or agent, in taking, as a diſtreſs, under a reſervation in a 
leaſe, and iſſue joined upon defendarits being bailiff or not, 
and plaintiff recovers damages under 40 ſhillings, it ſeems a 
certificate ought to be granted to intitle plaintiff to more coſts 
than damages. | 


In actions for ſlanderous words, if da- | 
« mages are given under forty ſhillings; 21 Ja. 1: c. 16. 
« plaintiff ſhall have no more ces than /. 6: 
damages. 


This ſtatute means words only in themſelves actionable 
without 2 damages. Therefore for words not actionable 
in themſelves, but only actionable by reaſon of ſpecial damage, 
* though he recovers damages under forty ſhillings, 

nevertheleſs have full cots: | | 

But for words in themſelves actionable, although plaintiff 

ſpecial damages, if the jury gives him leſs damages than 
forty ſhillings, he ſhall have no more coſts than damages. 

Even if defendant pleads double and juſtifies; and there be 
o mg verdi& againſt him, it ſeems, if plaintiff recovers 

$ than forty ſhillings, he ſhall have no more coſts than da- 
WW under this act, if the tvwords in themſelves were actionable. 


.. Note : Slander of title, is neither within the words, nor the 
meaning of this act; the ſpecial damage being in ſuch caſe 


the giſt of the action. 


OW — 
—— = i. — at 


* The certificate on this ſtature may be granted after trial. 
Gg 3 Where 


454% Ot Coſis. 
ry 
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Where PTATN TI ſhall recover FULL Cosrs, W 
though the Daus glven are under 2 
FoR TY ODOT 5 and where not. 


IV achon of NUI SH ei 
tery, atid oy on r I ut il mon! 
= the Ju S ſhall not certify un- wel b 2h > 91 
nd upon the back of the record, Mit Nen Nun 
4 that an aſſault and battery was ſufficlendl ß 
6 proved by the plaintiff againſt the defenn k 
«arte er that che freehold 'or liel bf l.. 
% [ind + untiened in plalnti N $ Aeclaration ! 
e was chiefly in queſtion, che plaintiff in ' * 22 E 1 
<« ſuch action, if the jury ſind damages * 2. c. F 
* 2 forty ſhillings, ſhall not recover more | 
d t than the damages found; and if 
more coſts ſhall be awarded, the judg- 
ment ſhall be void, and defendant ac- ** 
<- quitted from the ſame, and may have 
«his action againſt the ' plaintiff for ſuch | 
t yexatious ſuit, and recover his * 
and cofts of ſuch his ſuit.” 


This Nature, notwithſtanding the words uber perſeral 
<* gffiors,” extends only to actions of treſpaſs quare clauſum 
Fegit, and — and battery; becauſe the intention was not 
to prevent à plaintiff from recovering full coſts in any action, 
. except ſuch wherein it was poſſible for the judge to certify 

that an afſault and battery were ſufficiently proved, or that the 
freehold or title of the land was ehiefty nene Ain 
"tertificate can be but in thoſe actions. 


n a writ's iry on this ſtatute, 1 
ſhillings are 1 the inqueſt, the plaintiff have £4 
MN, becauſe this ſtatute 2 damaged 
found by the jury at the trial; nee, like dhe ſtatuse 
21 1. C. 16. extend to both caſes. | 
—— wn 
ant, if damages are given under fo 
A Ee an Cn Gn: TH 


——__—— 


— 
— — — — — — — — 


— —U! „ —2— — 


This ſtatute, * alt datum preceding it, for prevention of 
frivolous and vexatious * in the ſuperior blade are extended 


to the Courts of ons in V. ales, an and ur of the counties 
falatine, by 11 127 „3. c. 9. MA T9 ov ** 


Tais 


Ot Cod. 435 


Where Px AIx TI ſhall recover xuLL Cos rs, 
though the Damaces given are under 
Fox TY SHILLINGs, and where nos. 

This ſtatute only prevents the court, [without a certificate. 


from the judges] but not the jury at the trial, from giving 
more coſts than damages, if. under forty ſhillings ; therefore the 


e way find cyto more. than fory fillings, though they. 


damages under that fumi'\ oo oo 4 aocts 2 
The certificate, to entitle plaintiff to full coſts upon this 
ſtatute, mult be granted at the trial; and muſt be, that an 
aſſautt and battery; or that the freehold, or title of the land men- 
tioned; was chiefly in queſtions. nn. 
But in crim. con, with plaintiff's wifes if damages under 
forty ſhillings, plaintiff ſhall have full coſts without a certifi- 
cate ; becauſe the aſſault is not the gift of the action, but the 
crim. con. 202 babs 9 22 
Nite : A plaintiff, by the 43 of Eliz. is deprived of full 
co/ts upon a judge's certificate—but by the 22 & 23 of Car. 2. 
aintiff, in the actions therein mentioned, is entitled to full 
cells upon a judge's certificate, if the damages. found are under 
forty ſhillings; > r t | 
The firſt extends to all perſanal actions, [except for a bat- 
tery, or for title or intereſt in land, concerning freehold, or 
inheritance] the latter only to afſau/t and battery; and treſpaſs, 
where freehold or title is chiefly in queſtio n 
So chat under the latter, where the judge cannot certify, 
that an aſſault and battery was proved, or that the freehold ar 
tithe was chiefly in queſtion; the plaintiff [if the defendant has 
not obtained a certificate on 43 of Elia. to prevent. cofts] 
ſhall recover his full co/fs, — ing damages under forty 
ſoillings without à certificate; as in debt, afumpſits trover, 
treſpaſs for | taking bis honſe, bull, or ſheepor for cutting or 
breaking his net, or for taking bis goods ;—treſpaſs for ſpoiling 
FW Wa? ue or beating. his ſervant, per quod, &c. — or 
for breaking bis c 4 and impounding bis. cattle (if defendant 
is found guilty of the impounding) or. for. breaking his cloſe, 
and cutting and taking away his corn (if defendant is found 
guilty of cutting and taking the corn.) But in treſpaſs for 
breaking his cloſe, and digging therein Hor for entering his 


<- — f —ẽͥ :7—ũę ñ.̃ 


* 1 


. 
— — — 


ONO 25% i gnibgepbig 23063} |; nien 
„ Bet if the defendant ix acquitted of cutting and taking away 
the corn, or of impaunding the cattle, then the caſe is within the 


tute of Car. 2. and without a certificate plaintiff will not have 


full cofts. 


684 houſe 


66 D.C. 
Where PLAINTIFF ſhall recover FULL; Cos r8, 


though the Damaces, given are under 
8 Fox T SHILLINGS, and, n not. 200 


E and treating the door, —or for firing akes on his ground, 
—o entering his ci 75 N e 2 and , 1 


or for entering ani building a wall on his cloſe ;—if en 
are given under forty Balla, 1 10 ſhall My baye his 
coſts without a certeficate from the judge at the trial; dsh in 
all ſuch caſes, the Fyerbold or the to the land or houſe, men- 
tioned in the declaration, is in queſtion. , 

In all caſes however, if it appears upon the Headings that 
the freehold or title was in queſtion, there needs no certificate 
to entitle the plaintiff to full cofts, though the damages are 
undef forty fillings ; becauſe the certificate could ſay no more 
than what rs on the record. As if it appears on the 
pleadings that a view was granted, or that defendant juſtifed 
for a right of way, and plaintiff replied extra viam : for on 
ſuch iſſue, the breadth pls the way, and conſequently the title 
is in pry Nom Nor in 4 and battery, if defendant juſti- 
fies, for then he admits the battery. So, if plaintiff declares 
on a clauſum fregit in one count, and for an injury to a chat- 
tel, —or for taking his hog,—or for an 3 . in another 
count, and there be a general verdict, and damages under forty 
ſhillings, he ſhall have full cofts without a certificate ; becauſe, 

upon the ſecond count, it was not in the judge's power to 
ee Ee ie En aſpor tation be charged 
in one count, re be a general verdict and ese 

under forty ſpillingt.—80, if a — on land and chaſing 
cattle be charged :—So, A* it be for breaking and entering bis 
free warren, and killing and chafing his Rares, conies, &c, 
But in treſpaſs for. r and entering a houſe, breaking 
window-ſhutters, and ſpoiling the bolts thereto ;—or for breaking 
and entering a houſe, making a noiſe, continuing there and 
__— — give, c. — Or, for breaking cloſe, cutting down, 


Wr trees; Or, for treſpaſs in his hl with 
2 the f rut there found; —Or, for breaking and 


7 a ni uſe, Let plaingiff out of poſſeſſion with a per Fred] | 


— Oy, for "breaking and torhng up a houſe, detaining go 


therrin— Or, for A, and battery, throwing him down and 


thereby poiling his cloaths ; in all theſe and oy like caſes, if a 
general verdict and damages under forty ſhillings are given, 
there ſhallbe no more cofts than Res At: à certificate. 


5 36133 od <3 Sd . *& . « Whereas 
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Where PLAIN TIFF ſhall recover FULL Cogrs, 
though the Dam AGES given are under 
ForTY SHILLINGs, and where not. 

„ Whereas great miſchiefs do enſue by 1 

« inferior tradeſmen, apprentices, and other 

« giffolute perſons, neglecting their trades 

« and employments, who follow hunting, 

« fiſhing, and other game to the ruin of 

« themſelves and damage of others. It is 

« enacted, That, if any ſuch perſon ſhall | 

« preſume to hunt, hawk, fiſh or fowl,  _ + 
tc r in company with the maſter. of 40 5 M&A. 
« fuch apprentice, duly qualified by law) c. 23. / 10. 

« fuch perſon ſhall be ſubject to the penal- | 
« ties of this act, and may be ſued and pro- 

« ſecuted for their wilful treſpaſs, in uch 

«their coming on others land; and if found 

« puilty thereof, the plaintiff ſhall not only 

«recover his damages thereby ſuſtained, | 

« but his full cofts of ſuit: any former la- 

« to the contrary notwithſtanding.” 
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Who is an inferior tradeſman, and who not within the 
2 of this act, is ſtill undetermined though it has 
been adjudged, if a perſon. be an inferior tradeſman, as a 
cothier, Rec. it matters not what 1 he may have in 
eſtate, but if found guilty of ſuch treſpaß, he ſhall be liable 
to full tofts. | | | ; 
B Cas been adjudged in treſpaſs for hunting, laid upon 
this ſtatute, againſt defendant as a diſſolute perſon, &c. if the 
plaintiff proves only the treſpaſs, but not. the circu 
under the ſtatute, and has a verdict, he ſhall 2 as in 
common actions of treſpaſs, viz. no more cofts than dam | 

if the damages are be, gt ſhillings : 8 Ces the 
ſpecial circumſtances, the action is. then no other than a 
common action of treſpals. | | 

The ſtatute 22 & 23 Car. 2. before mentioned, being 
conſtrued ſo ſtrictly by the courts, that in zreſpaſs. guare 
clauſum fregit the judges could not certify, unleſs the free hald 
or title were in queſtion, plaintiffs were frequently deprived 
of coſts if they recovered but ſmall damages, when the zre/- 
paſs they complained of was wilfully and maliciouſly com- 
mitted, To remedy this, it was enacted, that . 


« In 


8 Ot Costs. 


Where PAIN TI ſhall recover PULL Cos rs, 
though the Damages given are under 
Fox TY ,SHILLINGS, and where not. 


In all actions of treſpaſ in any of his 
« majeſty's courts of record at Weſtmin- 
„ fter, whercin at the trial of the cauſe, it 
« ſhall appear and be certified by the judge 1 
“ under his hand, upon tae back af the e d "I 
record, that the treſpaſs upon which an n. 
« defendant ſnall be found guilty, was ./ 
* wilful and maliciaus, the plaintiff ſhall re- $112 44 
« cover, not only his damages, but bis 
« full. cofts of ſeit, any former law tothe 


4 contrary notwithſtanding. 
Every troſpeſs fe within the meaning of this act, 
e 


„ „ a 5 a a a = 4 2 


where the defendant has notice, and is eſpecially. fore warned, 
not to come on the land; as every treſpaſs is malicious 7 
' though the damages may not amount to forty ſhillings, where 7 
the intent of the defendant plainly a sto have been to g 
harraſs, vex, and diitreis the plaintiff: ſo that every minute: ti 
treſpaſs, that is not accidentally, but ill-naturedly committed, | 
is a malicious treſpaſs. . 2 
But note, The certificate on this ſtatute muſt be made by h 
the judge in court at the trial, otherwiſe it is void, fo 
To diſcourage plaintiffs from ſuing in the ſuperior courts hi 
for triling matters, after. reciting an act for the eſtabliſh- a 
ment of the court of requeſts in the city of London, for tha fe 
recovery of {mall debts, it was enacted, | of 
That if any action of debt, or upon | 2 
the caſe upon an eſſurpſit, for the reco- „5 
<«. very of any debt, proſecuted againſt any th 
= the perſons *® 45 in any * 4 m 
„ king's courts. at Weftminfler, or | of 
cc _ out of the l requeſts, it 7 Jar. 11 e. 15. de 
«. ſhall appear to the judge or judges, that / 4 ſu 
<« the debt to be recovered doth not amount ilk an 
« to the ſum of forty foillings, and the de- thi 
ce fendant- in ſuch action ſhall duly prove, | | fer 


either by ſufficient teſtimony, or by his Nba un 


1 FY —_ — _— 7 


To 


EAA e | ' | 5 be 
That is, perſons inhabiting within the ſaid city, being me 
tradeſmen, vidtuailert, or labouring men. of 
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Df Cos. 459 


Where PLAIiNT1FF ſhall recover pur CosTs, 
though the Damacts given are under 
Fox TY SHILLINGS, and where not. 


« own oath, to be allowed by any the 
judge or judges of the ſaid court where 
« the action ſhall depend, that at the time 
« of commencing ſuch ex ee 
« was. inhabiting and refiant in the city o | 
London, 7 thereof; the kad judge 7 Fac. 1. c 15. 
« or Judges ſhall not allow to the ſaid plain- 1 4 

6 tiff any coſts of ſuit, but ſhall award the 

« plaintiff to pay ſo much ordinary coſts to 
« the defendant as he ſhall prove before 
« the ſaid judge or judges it hath truly coft 
« him in defence of the ſaid ſui.” 


Since the making of this ſtatute, courts of requeſts, or con- 
ſeence, have been erected in various places, as in W:ftmin- 


er, Southwark, Briſtol, Glouceſter, &c. and ſome ſtatutes 


give'double cofts to defendant, if ſued in a ſuperior court 
tor a debt under forty ſbillings. 
If: the defendant does not plead the ſtatute in bar of the 
action in the ſuperior court, but ſuffers a verdif to go againſt 
him, he may take advantage of ſuch ſtatute by entering a 
ſuggeſtion on the roll.—But if he lets judgment go by default, 
he precludes himſelf from taking any advantage of the ſtatute, 
cannot make a ſuggeſtion on the roll to have his coſts ; 
for when an inqueſt is taken by default, the defendant is out 
of court to all purpoſes but having judgment againſt him. 

Notwithſtanding plaintiff Pan > for more than fo 
fillings, yet if the jury give him a verdict for leſs than forty 
ſhillings, the real debt or demand at the commencement of 
the action, the defendant [if a perſon within the at] may 
make his ſugge/tion-on the roll to have his coſts, and the coſts 
of the ſu — 2 ſhall alſo be included. — But if the original 
debt was above — Hillings at the commencement of the 
ſuit, and defendant pleads, or gives in evidence a ſett-off, 
and plaintiff has a verdict for the balance under forty fillings, 
the defendant can make no ſuggeſtion. —Otherwiſe, if de- 
fendant gives in evidence, payment which reduces the debt 
under forty ſhillings. Ones, 

If defendant would take advan of ſuch ſtatute, it muſt 
be by motion for leave to enter a ſuggeſtion on the roll, which 
motion muſt be made on an it of the fat on the part 
of the defendant. * ts neee eee 
gan * When 


of ij 
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Where PtainTipe hall r. recoyer FULL Cob rs, 
though the Damacxs, given are under 
Fok rr suis, and w not. 
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— 


When the. ſuggeſtion is entered. with leave, the method is 


7 grant a rule; and unleſs plaintiff ple ads thereto within the 
time limited, or 2 the allegation of defendant in his 


ſuggeſtion is taken pro-conife/ſ#;| and che officer will allow the 


colts, whether /ingle, to le or treble, as the ſtatute directs. 
Note, Theſe ſtatutes do not extend to caſes where executors 
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Where DzrzNDanT ſhall recover Coſts, 


& II any chief lords do maliciouſly im- 

6% 1 plead feoffees, faining this caſe, namely, 

« where the feoffiments were made lawful, 5 

« and in good faith, then the feoffees ſhall Stat. of Marle- 
4 have their damages awarded, and their berge, 52 Hen. 
* cofts which they have ſuſtained by occa- 3. c. . 
4 ſion of their aforeſaid plea, and the plain= | 

« tiffs ſhall be grievouſly puniſhed by amer- 


„% Ciament.“ 


« If plaintiff in any action, bill, or 
'* plaint of treſpaſs, upon the ſtatute of 
« Rich. 2.—or of debt or covenant upon any 
« ſpecialty, or upon any contract ſuppoſed 
&« to be made, or of detinue of any goods 
« or chattels on a ſuppoſed right of pro- 
« perty, or of account, upon the caſe, or 
“ upon * flatute, for any offence or wrong 
« perſonal ſuppoſed to be done, after ap- Aſn 8 
« pearance of defendant be nonſuited ; or that - Spend aÞ-co 
« any verdict happen to paſs by lawful trial 15 
« againſt the plaintiff, then the defendant 
46 ſhall have judgment to recover his ce, 
to be aſſeſſed and taxed by the court; and 
“ ſhall have ſuch proceſs and execution for 
« the recove having of his coſts of 
<« the plaintiff, as ſuch plaintiff might have 
had againſt thedefendant,in caſe judgment 
“ had been given for the Plaintif,” 


« Perſons ſuing in forma it in ſuch caſe, to be 
« otherwiſe — 1 a s 
The ſtatute 24 Hen. 8. c. 8. excepts plaintiffs ſuing for 
the uſe of the king from paying coſts, under the above ſta- 
tute, in caſe of nonſuit, or verdi againſt them. | 


The above ſtatute ſpecifying only ac- 
tions of treſpaſs on lands, debt, covenant, 
detinue, account, caſe, and upon ſtatutes for 
offences or perſonal wrongs, was extended, 
to give defendant coſts after . nonſuit or 4 Fac, 1. c. 3+ 
s -verd:i for him in 2 or ejettment, | 
and every other action ein plaintiff or 
*« demandant might have coſts upon ob- 
* taining judgment. If 


% 


a Sr Tolle. 
Where DrPERDANT ſhall recover Tort, 


If judgment is Ge bang pow 1 a ſpecial ve 1 
it is Lore theſe u Se 9— 4 have te & ia 
21 IF pp is Non It, or Aant b a verdift Ft on te 
= {the riot act) the efendants all Have coſts, be- 


_—_— if he had obtain \ dgment, would have 


fil 


derbe foregoing ſtatutes exten only to to the cafes of non- 
fuit or verdia ; but to Keri a us attachments and 
arreſts by latitat, alitss, and pluries pi ch in he King's Bench, 


and by proceſs in > irs cor Ys WAY Were 
wourts, it was enatfe * mt —— 


debe as beer any perſon ſhall We nag 1 . ki 


4 or cauſe or procure” to be ' ſued forth, © | 


< any of the writs or proceſs before rr 
< tioned, againſt ay perſen, by uk 
ſuch perſon be arriiledy-dr t6 Which he ? 


0 — ear —_— woody rf pt n 
t then, if the u 
2 ken three day 8 ter lach paß bat taken, 8 * 2 7 
put into the faite court his decliration— - * __ + 
ran after declaration had and put in. wad wh IT 
intiff ſhall not fecute the PTC, COT 
« with effect, but” Nall v willingly 9 a asl 
« diſcontinue his fuit, or become nonſutt vu 
thereon, the 1005 ſhall ee 1 
2 ant his cofts, Bu Ca 8 0 Bis M1654 
{Ther are like Gitte for the b. vir coun therein men- 
tioned, but the court of Common s is e 


f 1 4 | 

- « Unleſs plaintiff, who has ſued proceſs © Ren 
« out of the King's Benah and Common Pleas, * 1d n 50) . 
4 ſhall put in his declaration againſt de- oy 

<«" fendant RT attions and cjeftment, 13 Cr. A. Jn 2 
«before the end of the t term next after ap- c, 2. 
« pe: „a nonſuit may be entered, an and” ITT 
A defendant ſhall have 6 /i, 'to be leyied a tors 
« provided by the fat. 23 Hor. 8. "ls 


} 
| 


', 10k 


Fi . 11 410 v A 


This ſtature: does not extend the Nenn wh 725 
above - mentioned, i in caſe of a diſcontinadnce in the Ki 
Bench to the court of Common Pleas ;''and the reaſon for t 


nice dem te, bef that in me Common Pas a 1 8 


* 
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could not diſcontinue without leave; in granting which, the 
court always annexed the condition of paying cls. 

The ſtatutes before-mentioned, only, give a defendant his 
7ofts, upon plaintiff s diſcontinuance, not declaring in time, 
upon, being  nonſuited, and upon a verdiẽ! againſt him. —80 
that there were many caſes ſtill unprovided for; and firſt, - | 


2 where ſeveral perſons ſhall be made I 

* Zefendants in treſpaſs, aſſault, falſe impri- 977 
* ſonment or cjectment, and any one or more | 
«ſhall upon trial thereof, be acquitted | 5 
„ verdi#t, he or they ſhall recover his cg g , wp 2. 
« of ſuit, unleſs the judge before whom be S , 3. 
« cauſe ſhall be tried, ſhall immediately 11. l. 
after the trial, in open court, certify upon io ens 
the record, that there was a reaſonable A 


« cauſe for making him or them defend- 
ant or defendants. of a 


From the words of this ſtatute, it extends only to treſpaſs 
vi et armis and ejettment, not to treſpaſs on the caſe, er re- 
plevin;, for every ſtatute giving 69% is to be conſtrued 
ſtrictly, coſts being in nature of a penalty. | 


Elf any one ſhall commence or proſe- 

t cute an action in any court of record, 
« wherein upon any demurrer, either by 
« plaintiff or defendant, demandant or 


” * 


ws 


« tenant, judgment ſhall be given. againſt 8 8 9. 3: 
* fuch plaintiff or demandant, the defend- 5. 11. J 2 


« ant or tenant ſhall have judgment to | 
recover his ces, and have execution for | 
K the ſame by cd. J. fi. Fa. —or elegit. & 


| , This ſtatute only gives coſts to defendant if judgment 
upon. derurrer is given for him when the demurrer is ta the 
merits, and not when the demurrer is to a plea in abatement z 
for if on a demurrer to a plea in abatement, the plaintiff has 
judgment, quod refpondeat ouſter, the plaintiff is not entitled 
to coſts ; and if on ſuch demurrer, the defendant has judg- 
ment, either quod breve or villa caſſeter, or quod querens nil 

capiat,; he is not entitled to coſts. | | 
It has. been held, that guare impedit is within this act, 
but that /ormedon_ is not, notwithſtanding the words © d- 
# mandant qr tenant ;” and the reaſon aſſigned was, that 
in 
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in the demandant could not recover coſts, if he 

a verdict; nor could the tenant, if he had a verdict, or 
the demandant was nonfuited. Ergo, this ſtatute could not 
extend to give colts to the tenant on a demurrer in this action, 
by which _— a Tanda e 25 aac by either 


party. 


6 Defendant or tenant in any ation, « or 
* any plaintiff in replevin, may, with leave 
* of "the court, plead as many ſeveral mat- 
« ters, as he ſhall think neceffary for his 
« gefence—provided, that if any ſuch mat- 
ker ſhall, upon demurrer joined, be ad- 
<« judged inſufficient, ces ſhall be at 
the diſcretion of the court; or if a ver- 47 5 Ann, c. 
® 63:2 do found 'uyen any fue 'for er. 
tiff or demandant, coſts ſhall alſo | | 
« e given in like manner; unleſs the judge 
« who tried the iſſue ſhall certify “, that 
< the- defendant or N mmm in 
<< replevin, had probable cauſe to fuch 
- matter, upon which the ſaid iſſue ſhall be 
found againſt him.” £2 


Note, This ſtatute does not extend to qui tam actions, ſo 
as to give defendant —9 4 to plead double in them. Nor 
to plead double in — againſt the crown. Nor does 
a to plead d matters which fhall have different 

8. 

ä Panel con: it and not guil 
within ſix years, were pleaded, Neon z the firſt, and - 45 
murrer to the ſecond. flue was tried firſt, and Rin 
had a verdict for Sy pointes. The demurrer was afterwards 
argued, and defendant had judgment thereon. Defendant 
in this caſe, had his coſts o the demurrer, and neither had 
the coſts of the trial, For though had a verdi# 
for damages, the judgment on the demurrer ſhewed he had 
no right t of action; and defendant had no right to the coſts 
of the iſſue, that being found againſt him. 

In treſpaſs, there was not guilty, and two ſpecial pleas ; 
to ES aintiff demurred, and had judgment, but upon 
the iſlue ww a. And it was ordered, that the 
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coſts of the demurrer be taxed for the plaintiff, and ſo much 
as they ſhould amount to, de deducted out of the coſts of 
the nunſiuit for the defendant. , 1 
Three counts in treſpaſs, and a juſtification to each; 
iſfues joined, and two found for delindänt, the third for 

aintiff.— This caſe is not within the act, and plaintiff 
intitled to coffs on the whole declaration. 

In replevin, plaintiff pleaded two pleas, iſſues joined; 
one found for plaintiff, the other againſt him, and no cer- 
tificate. Held that | defendant is intitled to the coſts of the 
fue found for him, g 5 Barge =" 

Avotuant, though not named in the act, ſeems to be within 
the meaning of it; if, therefore, one or more iſſues be found 
for him, and there is no certificate that plaintiff in Feplevin 
had probable cauſe to plead ſuch double plea, the avowant 
har ** the Solty of that iſſue which is found for 55 a 

On iſſues joined on not guilty, and a ſpecial juſtification 
in treſpaſs, plaintif bad a L erde, aud a 4 da- 
mages. No certificate that defendant had a probable cauſe 
to plead the ſpecial matter. Here it was held, that plaintiff 
is not intitled to the coſts of the ju/tification. For by the 


flat. of Anne, when the judge does not certify, that defend- 


ant had probable cauſe to plead ſeveral matters, and verdict 
thereon, be for plaintiff, cs are to be at the diſcretion of - the 
court. And when there is no certificate, on the 43 of Eliz. 
(when. plaintiff . recovers. damages under forty ſhillings) 
the, plaintiff ſhall not bave coſts of any plea pleaded with 


leave of the court, although ifſue thereon be found for him, 


and ya judge have not certified that defendant had probable 

Mete, The court of King's Bench does not allow plaintiff 
his coſts as to any iſſue which is found for defendant, —But 
the court of Common Pleas do allow plaintiff his coſts as to 
all the iſſues, if any are found for him, though one or more 
þ + \ of "FEY a eds 
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Of Coſts where a VERDI T ok Ju DGMENT 

Is FOR PART, in FEIGNED I SSV ES, wu RRE 
MoNEY Is BROUGHT INTO CouRT, and 
upon AMENDMENTS. 


F in aſſumpſit againſt two, one ſuffers judgment ault 
and the — pleads non aſſumpſit, — lach line os 
for him, that defendant have coſts; and as his plea 
went to the whole demand, plaintiff cannot have coſts of 
him who ſuffered judgment by default. 

So if in covenant againſt two, and judgment by default 
againſt one, and the other pleads to iſſue, and it be found for 
him-—he ſhall have his coſts, and plaintiff neither damages 
nor coſts againſt him by default. | 
But if judgment on demurrer be for defendant on one 
count, 4K verdid for plaintiff on an iſſue to the other count, 

plaintiff ſhall have coſts as to the iſſue, and defendant no 

coſts on his demurrer. 


As to Coſts on feigned Iſſues. 


If three feigned iſſues are ordered, and there be a verdict 
. on the material one for defendant, and on the others for 
plaintiff, then, if in C. B. plaintiff ſhall have coſts of all the 
iſſues; but it ſeems otherwiſe in B. R. | 

The rule is, that coſts upon feigned iſſues abide the event 
of the verdict; that is, if they are ordered by a court of /aw, 
if coſts are not mentioned in the rule ordering the . 

iue. But if a feigned iſſue is ordered by a court of equity, 
coſts do not follow the verdict, becauſe * matter goes back 
to equity. However, if a Jeigned iſſue is ordered on a criminal 
caſe, coſts of the iſſue only will attend the verdict, and not 
the prior coſts—as thoſe on the rule why an information, or 
attachment ſhould not go. 


As to Coſts, where Money is brought into Court. 


A rule to bring money into court is ſeldom ted with- 
out annexing the condition of paying cas. But on parti- 
cular circumſtances, the- court will grant the rule without 
the condition, as where a plaintiff keeps out of the way on 
purpoſe to avoid a tender of rent. 

If plaintiff takes the money ont of court upon a plea of 
tender, the defendant is entitled to coſts. —So if plaintiff 
proceeds afterwards, and then moves for leave to take the 
money out of court, the court will not grant it, without 
paying defendant his coſts ſubſequent to bringing it * 

ere 


. 


Df Colts. 467 


Of Coſts where a VerDicT oR JUDGMENT 
1s FOR PART, in FEIGNED ISSUES, WHERE 
Money IS BROUGHT INTO CouRrT, and 

upon AMENDMENTS. * 


Where plaintiff does not take the money out of court, but 

eeds, the amount of the money brought in is ſtruck out 

of the declaration, and paid out of court to the plaintiff. — 

And though he proceeds, he will not be permitted to give evi- 

dence as to that money.—And if he does not recover more 
he is not intitled to cls. : 

The old form of the rule for.bringing money into court, 
upon condition of paying coſts, is in general {till adhered to 
in the King's Bench. So that if plaintiff takes the money out, 
the coſts not being paid, that court will not grant an attach- 
nent. Though in ſuch caſe plaintiff may proceed for want of 

the coſts being paid, and will, in caſe of a verdict, (even for 
a leſſer ſum) be entitled to his whole coſts. 

Whereas in the Common Pleas, the old form has been ſo al- 

tered as to be obligatory on defendant to pay the ct; and if 


: not paid when the money is taken out, that court will grant 
an attachment. - 
As to Coſts upon Amendments. 
Upon leave given to a party to amend, the condition of 
t paying coſts is uſually annexed to the rule. But in ſome 
's — where the amendment is for a mere vitium clerici, the 
d courts will grant leave to amend without coſts. However, 
5 upon the ad. to amend, with the condition annexed, the 
k courts will not ſuffer one party to load the other (to whom 
al leave has been given to amend upon condition) with any other 
it coſts, than ſuch as are - neceſſarily occaſioned by the amend- 


ment. 
If leave is given to amend the record after error brought, 
it is always on paying coſts of the amendment, and twrit of er- 
ror; that is, if plaintiff in error do not proceed afterwards. 
But if he do proceed, then the court will not oblige defendant 
in error even to pay the coſts of the amendment; becauſe it 


is evident, that plaintiff did not entirely rely upon the error 
which has been amended. 
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Of Coſts for not ExxcUTIN G A WRIT op 
ENQUIRY, DELAYING TRIAL, and not 


PROCEEDING TO TRIAL ner 10 
NorTicEe. 


OSTS for not executing a writ of enquiry purſuant to 
notice 4 are not founded upon any ſtatute, but 
upon rules of the reſpective courts. I hat where notice of 
executing a writ of enquiry is given, and not countermanded 
in time, * defendant ſhall be entitled to coſts, in like manner 
as when plaintiff does not proceed to the trial of an iſſue 
. after notice given.” 


+ OG Wheye any iſſue ſhall be joined in any 

 & court of record-at Weſtminſter, Great 

« Sefton of Wales, Great Seſſion of Cheſ- 
ter, Common Pleas of Lancaſter, or 

« Common Pleas of Durham, and 1 

« FI ne 1 to bring ſuch iſſue to be tried, 

or judges of ſuch courts re- 

y may at any time after, upon 

« erin in court, (due notice being given 

thereof) give like judgment for defendant 

<& as in caſes of nonſut ; unleſs ſuch judge 

« or judges ſhall, upon juſt cauſe and rea- 
6 ſonable terms, allow any further time for 14 Geo. 2. c. 17. 
4 the trial of ſuch iſſue; and if the plain- 75 
tiff ſhall neglect within the time allowed, 
then ſuch judgment ſhall be given as 
* aforeſaid. 

&« Provided, That judgment given by this 

tc act ſhall be of like Ar as 

« judgments upon nonſuit, no other 

* WE. effect. i 
« Provided. alſo, That defendant ſhall 
« upon ſuch judgment be awarded coffs, 
« where he would have been entitled to 
the ſame upon nonſuit.” 


An executor, although jud cn in caſe of a nonſurt be 
given againft him, is not liable to cos within this act, be- 
cauſe be could not be liable in caſe of a Fang e the vi 


_— 
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* Vide the firſt rolume, as to notice ws countermand of 
It 


8 executing a writ of enquiry, trial, &c. 
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Of Coſts for not ExECUTING A WRIT of 
ENQUIRY, DELAYING TRIAL, and not 
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It has been faid that judgment, as in caſe of a nonſuit, can- 
not be given on this ſtatute, unleſs all the defendants apply 
, for it - but there ſeems no reaſon for this. | A 
| A qui tam action is within this ſtatute. 

| . Defendant in replevin ought not to have judgment as in 
| caſe of a nonſuit, being himſelf an actor. [Vide more under 
title, Judgment, as in cafe of a nonſuit, for not proceeding 

to trial, in the firſt volume. ] | | 
By rules 1654, if plaintiff give notice of trial, and do not 
defendant upon motion is to have the cs of his 
attendance —unleſs plaintiff give warning in convenient time, 


or ſhew cauſe in excuſe z; but to aſcertain the time it was 
enacted, 


“ That in caſe any party ſhall have given 
& notice, of trial at any affize, or at any 
“ ſitting in London or Weſtminſter, where 
& the defendant lives 40 miles from the ſaid 
cities reſpectively, and ſhall not after- 14 Geo. 2. c. 
« wards countermand the ſame in writing, 17. / 5. 
« at leaſt fix days before ſuch intended wie 
* every ſuch party ſhall be obliged to pay 
the like cells and charges as if ſuch notice 
« had not been countermanded.” 


Note, By rules 1654 it was ſettled, that in cauſes in Len- 
don and Malia, f defendant lived within forty males, eight 
days notice muſt be given ; if defendant lives. above forty . 
miles, then fourteen days notice ; but the ſtatute 14 Geo. 2. 
- enacted, that ten days notice at leaſt muſt be given, whether 
in fown or country; and as there are not negative words in 
it, the old practice of giving fourteen _ is {till adhered to, 
when defendant reſides above forty miles from town. 
Within this ſtatute a defendant is liable to coſts for not 
de proceeding to trial by proviſo, purſuant to notice. 
e- Note, The firſt part of this ſtatute gives judgment as in 
caſe of a nonſuit, and coſts againſt plaintiff for not proceed- 
ing to trial after iſſue joined—the latter gives cots for not 
_ proceeding to trial, purſuant to notice, not countermanded 


of in time, 
Hh 3 80 
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ENQUIRY, DELAYING TRIAL, and not 

* PROCEEDING TO TRIAL PURSUANT To 
NorTIicE. 

So that if plaintiff neglects to go to trial after iſſue joined, 

defendant may move for judgment, as in caſe of a nonſu 

againſt him. And if he neglects to after notice not 


* countermanded, defendant may apply for his cots in not pro- 


ceeding to trial. But defendant cannot have remedies, 
the co/ts as of a nonſuit, and the ces of not going to trial; 
but muſt make his election of one or the other. 

An executor or adminiſtrator is not liable to pay cot upon 
a judgment againſt him as in caſe of a nonſuit; [becauſe upon 


| a nonjuit, if he was obliged to ſue as executor or adminiſtra- 


tor, he would not be liable to pay coſts] but he ſhall pay 
coſts for not proceeding to trial purſuant to his notice. 80 
he ſhall pay cats of a nonproſs. | 

If plaintiff gives notice of trial, and neglects to enter his 
cauſe in due time, and defendant. enters a ne recipiatur, to 
prevent his entering it afterwards, defendant is entitled to his 
coſts for plaintiff's not proceeding to trial, becauſe plaintiff 
is guilty of a default. | | 


f plaintiff gives notice of trial, and defendant alſo gives 


— trial by proviſo, and neither goes to trial, both ſhall 
C * a 
1 if defendant has obtained cas for not going to trial, 
and plaintiff gives notice a ſecond time, without paying ſuch 
coſts, on motion, the proceedings will be ſtayed till thoſe 
coſts are paid. W | | : 
But cofts for not proceeding to trial will not be allowed, 
where plaintiff is guilty of no wilful laches; as where he is 

vented from proceeding from ſome unforeſeen accident to 
His witneſſes, for theſe coſts are only founded upon neglecls; 
nor will defendant be entitled to coſts in ſuch cafe, when 
plaintiff's delay ariſes from defendant's own neglect, as 
from his not attending to ſtrike his twelve out of a panel of 
Jen haet. ſpecral jurors. 

ide ſeveral caſes under the above title in the firſt volume. 
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Of Coſts of WITNESSES—where A Re- 


PLEADER is awarded —where A SPECIAL 
Joux y —and where A NEW TRIAL. 


T HE Common Pleas allow coſts of a material witneſs who 
attended, though he was neither ſubpœna d nor examined; 
but the King's Bench do not allow coſts of any witneſs, how- 
ever material, if he was neither ſubpena'd nor examined.— 
But in both courts the coſts of a material witneſs, who was 
examined, though not ſubpœna d, will be allowed, as will the 
coſts of ſuch witneſs ſubpœna d, though he never attended. 
As to coſts where a repleader is awarded, the rule is to 
allow coſts to neither party, becauſe both are guilty, the one 
in tendering an immaterial plea, the other in joining i/ſue upon it. 


The party who applies for a ſpecial | 
jury, ſhall pay the fees for ſtriking the 3 Geo. 2. o. 25. 
“ ſame, and not be allowed them on taxa 7 16. 

« tion of coſts,” | 


This ftatute only extending to the fees for ſtriking a 
ſpeciar jury, the courts held, that the other coſts relative to 
uch jury, ſhould attend the verdict; but as this was fre- 
quently burthenſome and oppreffive, it was afterwards 
enacted, | | 


That the party applying for a ſpecial 
jury {tall alſo pay the expences thereof; ; 
and ſhall have no ſurther allowance for 
the ſame, than he would be entitled to | 
« incaſe of a common jury; unleſs the judge 24 Geo. 2. c. 18. 
« after trial ſhall immediately certify in 
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court, upon the back of the record, that 

| « the cauſe was proper to be tried by a 

| « ſpectal jury.” 

Coſts of a former trial, when a new trial is ordered, are in 
the diſcretion of the court, and wholly depends upon c r- 
f cumſtances. 

When a new trial is granted for any other cauſe than 
upon the merits, coſts are uſually ordered to abide the event 
of the new trial; when granted upon the merits of the 
cauſe, the condition of paying the coſts of the former trial 
ID _ annexed. J 
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But if a plaintiff refuſes to be nonſuit, contrary to the opi- 1 
nion of the judges, a new trial (if granted) be without, -* | 
f cofts, So where he ſubmits to a nonſuit, in compliance | | 


—— —— 


with the erroneous opinion of a judge, the nonſuit be 
ſet aſide without co/ts | 
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Of Coſts where the Cauſe is made a REMA 
NET, OR GOES OFF BY CONSENT, OR 15 
REFERRED. TO ARBITRATION. 

WW HERE the cauſe was made a remanet to another 

4 daes the Common Plees uſed to allow only the cofty 


the latter affizes: whereas the King's Bench 
allowed the- cofts of bot. The practice of the Common 


the King's Bench. —And it is held in both courts, ( 
formerly-otherwiſe) that in all caſes where a cauſe goes 
down to trial, and goes off upon any occaſion without fault, 
COntrivance, or ement of either party, and is after- 
wards. br Lo the _ of ſuch former abortive 
going to trial be taxed and allowed, to the na 
prevailing, as if the cauſe had gone off on a — 4 7 
* Arbitrators, under an order of niſi prius, have a power to 
award coſts of the ſuit, as well as of the arbitration. But if 
they only award cs generally, coſts of the reference ought 
| 23 allowed on the taxation, but only the coſts of the 

t. | 

Arbritrators, if the reference be under a bond for ſub- 
mitting to an award, cannot award coſts ſubſequent to the 
bond; though under an order of niſi prius, they may award 

- coſts ſubſequent to the reference. But arbitrators, under a 
reference without an order, can only award coſts to the time 
of the reference. | : 

However, if a verdi& is taken for a certain ſum for ſe- 
curing the damages and coſts, upon an order of reference at 
nt prius, and the arbitrator aſcertains the damage, he can- 
not award the ſame to be paid without coffs, becauſe con- 
trary to the order, „ I 


Plas, however, in this particular, agrees now with that of 


When PROCETDINGS SHALL BE STAYED 
TILL A RESPONSIBLE PLAINTIFF, or 
SECURITY GIVEN FOR CosTs.---When A 

.. SECOND ACTION: SHALL BE STAYED TILL 

Cos TS OF A FORMER ARE PAID; and or 

DEDUCTING THE COSTS OF ONE ACT3iON 

OUT OF, ANOTHER. | 


HE practice of granting a rule to fay proceedings till 
T a reſponſible plaintiff be named, or ſecurity — for 
coſts, holds but in two caſes, viz. ejectment, and qui iam 
actions. 1 

In ejedtment, when it is on the demiſe” of an infant, or 
when the leſſor of plaintiff happens to die, or when the 
leſſor of plaintiff reſides abroad, or when the action for 
meſne profits is brought in the name of the nominal plain- 
un. | 

In a gui tam, when plaintiff's reſidence is not known, or 
he appears to be a fictitious perſon.— 

But in no other caſe, will the courts grant ſuch rule; not 
even if it appears, that plaintiff is a foreigner reſiding abroad, 
or a perſon reſident in Scotland ; who, as to our courts, is 
the ſame as a foreigner. 

And as to the practice of granting a rule to ſtay proceedings 
in a ſecond action till the cofts of a former are paid, that alſo 
holds good only in Ejeciment; except in ſome caſes under 
particular circumſtances, as where the ſecond action appears 
quite vexatious, and when the merits have been fully and 
impartially tried on the firſt. 

fn Ejectment, the courts will grant ſuch rule, as well 
when the ſecond action is brought in a different court, as 
in the ſame, And as well where there was a nonſuit in the 
former action, or a nonproſs, as if the merits have been tried; 
and. even if the plaintiff unneceſſarily harraſſes or vexes the 
defendant. 

But if leſſor of plaintiff is in cuſtody under an attachment, 
for non-payment of the former coſts, no ſuch rule will be 

nted, becauſe ſuch attachment is in nature of a ca. ſa.— 
Nor will they grant ſuch rule for plaintiff, when a defend- 
ant, againſt whom a verdict in the former action was had, 
brings a new ejectment himſelf. 

But a rule was made to ſtay proceedings in a ſecond action, 


brought by a peer, who refuſed to pay the coſts of a former 
nenſuit for the ſame cauſe, 


2 It 
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When PRocEEDINGs SHALL BE STAVED 

© TILL A RESPONSIBLE PLAINTIFF, or 
SECURITY GIVEN FoR CosTS.---When a 
SECOND ACTION SHALL BE STAYED TILL 
CosTs OF A FORMER ARE PAID; and or 
DEDUCTING THE CosTsS OF ONE ACT1oN 
OUT OF ANOTHER. 


It is now vniverfally admitted, that the court may make 

a rule in croſs actions, for daducbing the cofts F, one action out 
another; and ſuch rule has been granted in ſeveral in- 

es, — ſince the fatutes of fett-; bar. founded 


in reaſon, juſtice, and equity. 


Of 


Df Coſts. 475 


Of Coſts where Plaintiff ſues in FoRMA Pav- 
PERIS, and where AN INFANT $UES BY 
GUARDIAN OR PROCHEIN AMI. 


HE ſtat. 23 Hen. 8. c. 15. enacts, that paupers bei 
XL plaintiffs, mal have proceſs and counſel of charity, — 


not» be compelled to pay co/fs, but ſhall ſuffer other puniſh - 
ment, at the diſcretion of the judges. 

While the plaintiff continues to ſue in 2 pauperis 
under the admiſſion of the court, he is not liable to coſts; 
but if he is vexatious, as not proceeding to trial purſuant 
to notice, or the like, defendant may move to have him 
diſpaupered, and then he will be ſubject to ct. 

An infant, ſuing by guardian or prochein ami, is not liable 
to coſts, as ſaid in Cro. Ell. 33. and Stra. 708.— But in 
1 Barnes, 105. held, that the prochein ami of an infant is 
liable to coſts : and if it appears, that the Tage ami named, 
is not of ſufficient ability to pay coſts, the court, on appli- 
cation, will order another to be named. But an infant de- 
fendant, defending by guardian, pays coſts if verdict paſs 
againſt him. 


But 


470 | Ot Colts. 


Of Coſis where PLAINTIFF SUES OR DEFENDS 


As Exsgeurok or ADMINISTRATOR. 


: PLAINTIF Fs fuing as eivcutors' or adminiſtrator: are 


not within, the | ſtatutes giving coſts to defendant. —But 
reecutors and admniniſirators when, defendants, pay coſts in 


all caſes as other defendants.—And they ſhall have 40%, 


when as defendants judgment is given for them. | 
But when they are plaintiffs, chey pay coſts of a nonpreſ;, 
or for not going to trial purſuant to notice, becauſe they are 
zuilty of * 8 * 1 trial, or if 
udgment ail as in 'of a nonſuit; or if 
they withdraw e before trial. fe 
| Down a diſcontinuance by an exerutor or adminiflrator, it is 
diſcretionary in the court to give leave, with or without 
paying coſts ; but if it appears, that they knowingly brought 
their action wrong, the court will annex the condition upon 
payment of coſts, to the rule to diſcontinue. = 


* 


— Note, As to executors or adminiftrutors paying coſts when 


1 the uniform rule is, that when they can ſue in 
ir own right, and yet bring the action quatenus executors 
or adminiſtrators, and fail therein, they ſhall pay coſts as other 
perſons ; but if they could not bring the action otherwiſe 
than as executors of adminiſtrators, though they fail therein, 
wot through their own default, they ſhall not pay coſts. For 


executors and adminiſtrators are not excuſed from paying coſts 


by the letter of the ſtatutes, but by a very favourable con- 
ſtruction thereof; as being preſumed to have no knowledge 
of the affairs of their teſtators. As in aſſumpſit by an executor, 
for money had and received to his uſe as erecutor, if he be 


'nonſuited, he ſhall not pay coſts; for he could not ſue but as 


executor, and it is not material, whether the money was re- 
ceived by the defendant fince the teſtator's death or before. 
if he bring trouver and: converſion, for a trover and 
converſion in his own time, and be nonſuited, then he ſhall 
pay coſts, for in ſuch caſe he need not name himſelf executor; 
and the goods are aſſets in executor s hands, though he never 
recover tem. 2 roo 


Of Coſts where Oppicexs are DerEnDANTS, 
and where OrF1ctrs are PLAIxTIrrs. 


PER SONS acting under the authority of the 43 of Eliz. to 
ſuits brought againſt them, may plead not guilty, or make 
auowry, Cogntzance, or 12 and if there ſhall be a 
verdict for them, or plaintiff be nonſuited, defendants ſhall re- 
cover treble damages with cofts. | | 

If the jury neglect to aſz/s the damages, or aſſeſs only ſmall 
damages, a ſuggeſtion to entitle defendant to treble damages 
and cos may be entered afterwards upon the roll. | 


« If any action upon the * caſe, treſpaſs, 
battery, or falſe impriſonment be brought 
againſt any juſtice, mayor, or bailff of a 
city or town corporate, headborough, port- 
reeve, conflable, tything-man, or collector, 
it ſhall be lawful for all ſuch, and others, 
acting in their aid, aſſiſtance, or by their 
commandments, to plead the Apt: iſſue, 7 Tac. 1. c. 5. 
and give the ſpecial matter in evidence; | 
« andit ſuch amounts in law to a diſcharge, 
and verdif ſhall paſs for defendants, or 
«. plaintiff becomes nonſuit, or ſuffers a diſ- 
e continuance, the juſtice, judge, &c. before 
hom the matter hal be tried, ſhall _ 
allow defendants double cots.” | 


The benefit of this act is extended to churchwardens, 
fworn-men,' and overſetrs of the poor, and others acting in their 
aid, &c. by 21 Fac. If c. 12. . 2. 8 
Note, If verdi paſs ſor defendant, he muſt get a certificate 
from the judge, that the action was brought againſt him for 


ſomething done in the execution < vp office, in order to entitle 
him to double cofts under theſe , *, 


. Theſe acts extend to deputy- conſlables, and perſons acting 
under a warrant. * 

On the other hand, many ſtatutes give coſts againſt officers 
proſecuting ſuits, or informations * a ſeizure of goods, if 
on fail therein; to which ſtatutes I muſt refer the reader, 


with this remark, that all ſtatutes inflicting coſts are con- 
ſtrued ſtrictly. 9 


8 


ann 


— 


This means only actions on account of ſome temporal a2 
done, and whereto defendant is enabled to plead the general iſſue; 
but it don't extend to a nonfeaſance, as for not admitting a perſon 
to vote, or for a maliciaus preſentment in an Eccleſiaſtical Cooke: 


| Of 


478 Dt Costs. 
Of Coſts, where Plaintiff ſues as common 


In rORMER, PROSECUTOR QUI TAM, or as 
PARTY GRIEVED. 


(COMMON, informers, or proſecutors gui tam (who are 

looked upon as common informers) are in no caſe entitled 
to coſts, unleſs coſts are given by the ſtatutes on which th 
ſue. And as they could not recover coſts otherwiſe, it 
followed, that if they were nonſuited, or if defendant had a 
verdict paſs for him, he could not have coſts for the vexati 
(unleſs the ſtatute intitled plaintiff to coſts) either by the ſta- 
tutes 23 Hen. 8. or 4 Fac. 1. becauſe neither of theſe ſtatutes 
give coſts to a defendant except in ſuch actions, wherein 
plaintiff might have recovered ce/fs. But to redreſs diſorders 
in common informers, it was enacted, 


ec That if any ſuch informer, or plain- 
« tiff, ſhall willingiy delay his ſuit, or ſhall 
ec diſcontinue, or be * nonſuit, or ſhall have 
a trial or matter paſs againſt him by 
c verditt, or judgment of law, ſuch informer, 
* or plaintiff ſhall yield, ſatisfy and pay 
< unto the party defendant, his ces, charges 
< and damages, to be aſſigned by the court 3 
« in which the ſame ſuit ſhall be attempted; 18 Eliz. c. 5. 
<« for recovery and execution whereof, ſ. 3. fig. 384. 
<« ſuch defendant ſhall have his ca. ſa. fi. fa. 
cc or elegit to be awarded unto him, as in 
< other caſes of execution. 
& Provided, that this ſtatute ſhall not ex- 
ce tend to any officer, who in reſpect of | 
& his office, has heretofore uſed to ſue upon 
&& penal laws, nor to officers ſuing for 
matters only concerning their office. 


This ſtatute extends to one ſuing, as well on à repealed 
ſtatute, as on a ſtatute in force, 2 the vexation is the 
reater: ſo it extends to one ſuing on a ſtatute in a court not 
— juriſdiction. | 
And it extends, as well to ſubſequent penal ſtatutes, as thoſe 
which were in being when. it was . As 


— 


—ͤ— * 


* So, if plaintiff enters a nolle proſequi, it comes within the 
ſtatute. | | 


: | | So 


Ot Couls. +9 


Of Coſts, where Plaintiff ſues as common Ix- 


FORMER, ' PROSECUTOR QUI TAM, or as 
PARTY GRIEVED. > 


So it extends to 'informers qui tam, pro domino rege, &c. if 
they are nonſuited, diſcontinue, or delay their ſuit, or have 
verdif, or judgment of law (in which judgment upon demurrer 

and arreſt of judgment are included) paſs againſt them, they 
| ſhall pay coſts, if the ſtatute on which they ſue gives them 
coſts if they had prevailed. Although objected that the 
king, who was entitled to a moiety, pays no coſts; for ſuch 
actions are not to be conſidered as proſecutions by the king, 
although he is to have a moiety. \*'* 

This ſtatute however, does not extend to actions on penal 
flatutes, by the party grieved; —ſo that under this ſtatute, the 
defendant ſhall not in the caſes before-mentioned, have coſts 
of ſuch party.—But under the 4 Fac. I. c. 3. a defendant ſhall 
have coſts of ſuch party grieved; if by the ſtatute, the party 
grieved would have been entitled to coſts had he prevailed. 

The pa grieved, 'we have ſeen, may recover coſts 
under the ſtatute of Gloucefter] in ſome cafes, upon penal 
flatutes, although coſts are not mentioned in the Natute on 
which he ſues. As if he ſues on the Riot A, g Geo. 1. for 
burning or demoliſhing his houſe, if he recover he ſhall have 
coſts ;, becauſe, before the fatute of Glouceſter, in ſuch caſe he 
would have been entitled to damages. So on that ſtatute, if 
the party grieved fails, he ſhall pay cs. But if the duty 
is uncertain as to recover treble damages, as upon the ſtatute 
of waſte, or flatute 2 Edw. 6. for not ſetting out tythes, there 
plaintiff not have any coſts. | 

But note, If in a ſubſequent ſtatute a penalty is given to a 
common' informer, and the party grieved happen to bring the 
action, he muſt bring it as common informer ; and if no cofts 
are given by ſuch ſtatute, he ſhall recover no coſts. 


Ls 


PF. ; of Taf. | | 
Of Db Türss 7 Colts. 


ba I 


f N recover. Weg. ic ho at! 
a8 Jo . pages, 8 85 y 55 1 085 ED. 


one on 2 


to a 2 who has — N e Ts a 115 2 
done on land, ee pion f 
laintiff prevails in an action founded on this 
s. double W by for dowble cofls. Ae 
common law, an a l — having 
juriſdiction... N 8 U 2 


— e o; 
To the 8.212. Guan e Aral” 
, and is ſilent 250 84 dut on for 


prevails he ſhall have-preblecoftscet 19095 1 09TGD Dep N 
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are given; and becauſe ſingle ee in ſuch caſe were xeco- 
verable at common law, there ſhall be trebje cofts allo, 

On the other hand; If a a fubſequerit ſtatute 5 & danugti, 
double or treble, and 8 ſilent as to 2%; if no damages were 
recoverable in the Aon before the ſtatute of Ghent, the 
plaintiff prevailing, though he ſhall have ſuch damages as ate + 
given, whether double of treble, yet he'fhall have no co/fe.” 

in an action on 1 & 2 F. N M. for driving 1 Kiel 
Py of the hundred, fue pounds penalty and treble damagts are 
given, but no cots.” Ege; upon that ſtatute, no coſts ate 
recoverable, becauſe” Hide 7 is no mention of cofts ; and 90 
damages were _ in e at common law. 
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